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THE SALE OF MUNITIONS OF WAR 


The rights and duties incident to neutrality is a branch of international 
law that is of comparatively recent growth. Still the distinction between 
belligerent nations and neutral nations and between enemy goods and 
neutral goods has been recognized from quite early times. In the well- 
known collection of maritime law known as the Consolato del Mare, 
which made its appearance in the fourteenth century, the rule is laid 
down that enemy goods on neutral ships are liable to capture, but neutral 
goods on enemy ships must be restored to their owner. This rule evi- 
dently assumes also the existence at that time of the belligerent right to 
visit and search neutral vessels.! 

But it seems that not until the time of Grotius was any attempt made 
to lay down a rule regarding the duty of neutrals toward belligerents. 
In his great work published in 1625 he does not, however, use the terms 
“neutrals” and ‘‘neutrality,”’ but in a very brief chapter refers to those 
whom he calls gui in bello medii. He also was far from recognizing the 
modern rule of strict impartiality, and distinguished between the obli- 
gations of a neutral toward a belligerent waging a just war and one wag- 
ing an unjust war.* But a far more important distinction drawn by 
Grotius was that relating to the kind of goods belonging to a neutral 
which were susceptible of capture by a belligerent. In this he may be 
said to have laid the basis for the modern law of “contraband’”’— 


1“The ancient rule of the Consolato del Mare, in recognizing the right to capture 
enemy’s property on neutral vessels evidently recognizes the belligerent right of 
visitation and search for the purpose of ascertaining the proprietary interest.”— 
Wheaton, Hist., p. 145. 

* “Tt is the duty of neutrals [qui in bello medii| to do nothing which may strengthen 
the side which has the worst cause, or which may impede the motions of him who 
is carrying on a just war; and in a doubtful cause, to act alike to both sides in per- 
mitting transit, in supplying provisions, in not helping persons besieged.”—De J ure 
Belli et Pacis, Bk. 111, ch. XVII, 3 (Whewell’s translation). 
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though he does not use this term.* It must be observed that in the first 
class, which we call “‘absolute contraband,” he includes munitions of 
war. It must also be observed that the restriction that he places upon the 
furnishing to a belligerent of articles in this class, is their liability of 
capture by the belligerent. He thus recognizes the fact that the preven- 
tion of the furnishing of munitions of war is a belligerent right and not a 
neutral duty. 

It is to Vattel, however, that we are indebted for the clearest and most 
explicit statement of the law of neutrality as it existed in the eighteenth 
century. His book on the Law of Nations was published in 1758. The 
chief defect in his conception of neutrality was in the approval of a 
general custom of his time to the effect that a neutral might afford pecun- 
iary or military assistance to a belligerent, provided it was in accordance 
with a previous treaty stipulation *—a rule which formerly went under 
the name of “imperfect neutrality,’ but which no longer exists. For 
our present purpose the most significant part of Vattel’s chapter on 
neutrality is that which discusses the status of neutral trade in its re- 
lation to belligerent Powers. In the first place, he holds that neutrals 
are under no obligation to renounce their commerce, even in the matter 
of furnishing a belligerent with war supplies, provided they are willing 
to furnish similar supplies to the other belligerent.° In the next place, 
he calls attention to the fact that the carriage of war supplies to one 
belligerent exposes the owner of the goods to the risk of having his 
commodities captured by the other belligerent, who has a right to make 

* “But the question often arises, what is lawful [to be captured] against those 
who are not our enemies, or who do not allow themselves to be so called, but who 
provide our enemies with supplies of various kinds. * * * In the first place, 
we must make a distinction as to the things supplied. For there are some articles of 
supply, which are useful in war only, as arms; others are of no use in war, but are 
only luxuries; others which are useful in war and out of war, as money, provisions, 
ships and their furniture.”’—J/bid, Bk. III, ch. 1, 5. 

* Vattel, Bk. III, ch. VII, § 105. 

’ “Tt is certain that, as they [neutrals] have no part in my quarrel, they are under 
no obligation to renounce their commerce for the sake of avoiding to supply my 
enemy with the means of carrying on the war against me. Should they affect to 
refuse selling me a single article, while at the same time they take pains to convey an 


abundant supply to my enemy, with the evident intention to favor him—such par- 
tial conduct would exclude them from the neutrality they enjoyed.”’—Jbid, Bk. III, 


ch. VII, § 111. 
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such a capture.* Again, after defining contraband goods as “commodi- 
ties particularly useful in war,’ such as arms, ammunition, etc., he states 
that the means of preventing their transportation to a belligerent to be 
the confiscation of such contraband goods when captured by the enemy, 
and asserts that the owner by assuming this risk, thereby forfeits the 
protection of his own government.’ Especial attention is called to the 
fact that Vattel is careful to discriminate between the liability of neutral 
subjects and the responsibility of neutral governments in the matter of 
carrying contraband goods, showing, on the one hand, that the con- 
fiscation of such goods can give no offense to neutral governments; and, 
on the other hand, that neutral governments are not held responsible for 
the carrying of contraband goods by their subjects. In the whole of 
Vattel’s treatise there is not a hint that the prevention of the traffic in 
contraband goods is a duty on the part of a neutral state, but is a matter 
that affects solely the interests of a belligerent, to whom is given the 


right of confiscation. 
It was the purpose of the publicists of the eighteenth century to pro- 


6 “When I have notified to them [that is, neutrals] my declaration of war against 
such or such a nation, if they afterwards expose themselves to risk in supplying her 
with things which serve to carry on war, they will have no reason to complain if their 
goods fall into my possession. * * * They suffer indeed by a war in which they 
have no concern; but they suffer accidentally, I do not oppose their right; I only exert 
my own, and if our rights clash and reciprocally injure each other, that circumstance 
is the effect of inevitable necessity.” —Jbid, Bk. III, ch. VII, § 111. 

7 “But in order to hinder the transportation of contraband goods to an enemy, 
are we only to stop and seize them, paying the value to the owner,—or have we a 
right to confiscate them? Barely to stop these goods would in general prove an in- 
effectual mode, especially at sea. * * * Recourse is therefore had to the ex- 
pedient of confiscating all contraband goods that we can seize on, in order that the 
fear of loss may operate as a check on the avidity of gain, and deter the merchants 
of neutral countries from supplying the enemy with such commodities. * * * 
On this account [the belligerent] notifies to the neutral states her declaration of war, 
whereupon the latter usually give orders to their subjects to refrain from all con- 
traband commerce with the nations at war, declaring that if they are captured in 
carrying on such trade, the sovereign will not protect them.”—TIbid, Bk. III, ch. VII, 
§ 113. 

* “Tt has, in perfect conformity to sound principles, been agreed that the belligerent 
Powers may seize and confiscate all contraband goods which neutral persons shall 
attempt to carry to their enemy, without any complaint from the sovereign of those 
merchants; as, on the other hand, the Power at war does not impute to the neutral 
sovereigns these practices of their subjects.”—J/bid, Bk. III, ch. VII, § 113. 
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tect as far as possible the freedom of neutral commerce, by restricting 
the belligerent right of capture to contraband articles. But the rules 
laid down by these writers were often disregarded by belligerent Powers. 
Nations were seeking to advance their own interests rather than to con- 
form to any legal rules. Hence, the rights of neutral commerce were 
sought to be protected only by those whose interest it. was to do so. In 
1780 the alliance known as the “ First Armed Neutrality” was formed by 
several European Powers under the leadership of Russia, professedly to 
resist the maritime pretensions of England. This alliance was committed 
to the defense of the following rules: (1) all neutral vessels may freely 
navigate from port to port; (2) enemy’s goods shall be free from capture 
in neutral vessels, except contraband articles; (3) such contraband ar- 
ticles shall be restricted to munitions of war; and (4) a blockade must be 
maintained by an adequate force. 

It will be seen that these rules were substantially the same as those 
afterward adopted in the Declaration of Paris in 1856 after the Cri- 
mean War. They were intended to protect the freedom of neutral trade. 
The commerce of neutrals was to be free from the customary depre- 
dations of belligerent Powers. The only restrictions to which neutral 
commerce should be subject would be the liability to capture and con- 
demnation by a belligerent for the carriage of contraband or the breach 
of blockade. As contraband goods were made identical with munitions 
of war, the only restraint upon the exportation of munitions of war from 
a neutral country to one of the belligerents would be their liability to 
capture and condemnation by the other belligerent. It was not ex- 
pected, nor was it indicated in these rules, that any neutral country 
would be under obligations to prevent the exportation of munitions of 
war to a belligerent—such an act being treated not as an infraction of 
neutrality, but simply as an offense against the belligerent, and subject 
to his condemnation. These rules were not only adopted by the members 
of the ‘‘Armed Neutrality,’”’ which consisted of Russia, Denmark, Swe- 
den, Holland, Prussia, Portugal and the Two Sicilies, but also approved 
by France, Spain, Austria and the United States. By the time of the 
First Armed Neutrality of 1780 the general law relating to the confisca- 
tion of contraband goods had become fairly well established, at least 
in theory. Although this league was soon dissolved, and its obliga- 
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tions were ignored by some of its members, the adoption of its 
rules marks a temporary stage in the growth of the modern law of 
neutrality.’ 

The development of the law of contraband, whereby articles useful in 
war found in a neutral vessel and destined to the port of one belligerent 
may be seized and confiscated by the other belligerent, illustrates the 
inevitable conflict between belligerent and neutral rights in time of war. 
The belligerent naturally feels that he has a right to conduct the war 
against his adversary unimpeded by any interference by a third party, 
that the furnishing of contraband articles to his enemy is such an inter- 
ference, and should consequently be stopped. The neutral, on the other 
hand, proceeds on the theory that war represents an abnormal condi- 
tion; that he should not be compelled to restrict the normal commerce of 
his own citizens because a war is somewhere in progress; that a commerce 
which is legitimate in time of peace should not be sacrificed in time of 
war at the behest of a belligerent Power; that his position as a neutral is 
not affected provided he is impartial in furnishing supplies to both 
belligerents; and, finally, that the attempt to regulate the commerce of 
his own citizens in the interests of either or both belligerents, would 
involve a responsibility and a burden that, as a neutral, he ought not to 
be compelled to assume. Here is evidently a conflict of rights claimed 
respectively by belligerents and neutrals. How shall this conflict be 
adjusted? Only by some sort of compromise. This compromise has been 
effected by the practice of nations, which has become an accepted prin- 
ciple of internaticnal law. This principle is embodied in the law of 
contraband. By this law, the neutral nation is under no obligation to 
place any restraint upon the private commerce of its own citizens in the 
interests of belligerent parties; but, on the other hand, all neutral vessels 
are subject to the exercise of the right of visitation and search, and of 
condemnation if found carrying hostile goods to a hostile destination. 
However much the list of contraband articles may change from time to 
time, it always contains as absolute contraband those articles which are 
classed as munitions of war; so that what may be properly said regarding 
the sale, exportation, the capture and condemnation of contraband 

® Wheaton, Hist., pp. 295-298; Oppenheim, Int. Law, I, pp. 308, 325, 407, 422; 
Hall, Int. Law, 4th ed., pp. 672-674. 
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articles, applies to the sale, exportation, the capture and condemnation 
of munitions of war.’° 

At the close of the eighteenth century the practice of nations was by 
no means uniform, and the law of neutrality was, as a matter of fact, 
often disregarded. It was the policy of the United States, more than 
any other single influence, that tended to give definiteness to this branch 
of international law. In the midst of the European wars that followed 
the French Revolution, the United States was the chief neutral nation 
whose commercial rights were placed in jeopardy. The year 1793 may 
be said to form an epoch in the history of the law of nations. In that 
year began the series of struggles in which Great Britain and France were 
the chief belligerents and in which nearly all the countries of Europe 
became involved; and in that same year was also issued President 
Washington’s famous Proclamation of Neutrality. It is unnecessary to 
rehearse here the story of the appearance on American soil of the noto- 
rious French Ambassador, M. Genet, and his insolent attempts to make 
the United States the basis of warlike operations against Great Britain; 
and of the laudable efforts of Washington to resist these attempts. The 
United States was at that time the youngest nation of the world; but it 
was yet a nation, with a high sense of honor, and it was the policy of 
President Washington to maintain the strictest neutrality between the 
belligerent countries of Europe. In this policy he was ably seconded by 
his Secretary of State, Thomas Jefferson. To Genet, who was trying to 
embroil this country in the European war by fitting out privateers on 
American soil, Jefferson wrote: 

It is the right of every nation to prohibit acts of sovereignty from 
being exercised by any other within its limits; and the duty of a neutral 
nation to prohibit such as would injure one of the warring Powers." 

10 “The present condition of the carriage of contraband is therefore a compromise. 
In the interest of the generally recognized principle of freedom of commerce between 
belligerents and subjects of neutrals, international law does not require neutrals to 
prevent their subjects from carrying contraband; on the other hand, international 
law empowers either belligerent to prohibit and punish carriage of contraband in the 
same way as it empowers either belligerent to prohibit and punish breach of block- 
ade.” —Oppenheim, Int. Law, II, p. 432; see also, Hall, Int. Law, 4th ed., pp. 655, 
656; Lawrence, Principles, pp. 566, 567; Geo. B. Davis, Elements, 3d ed., pp. 449-453. 

11 Mr. Jefferson, Sec. of State, to M. Genet, June 5, 1793. Am. State Papers, For- 
eign Relations, I, p. 150; Moore, Digest, VII, p. 886. 
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This single sentence states the fundamental right and the fundamental 
duty of every neutral state, namely, the right of every neutral state to 
prevent its territory from being made the scene of hostilities; and the 
duty of every neutral state to abstain from hostile acts. This statement 
expressed the policy of Washington’s administration. 

With reference to the historical significance of this policy, Professor 
Lawrence says: 

These proceedings of the United States [during this period] mark an era 
in the development of the rights and obligations of neutral Powers. The 
grounds on which the action of the American Government was based 
are to be found in the works of the great publicists of the eighteenth 
century; but never before had the principles laid down by these writers 
been so rigorously applied and so loyally acted upon. The practical 
deductions drawn from them by Washington and his cabinet were seen 
to be just and logical, and the governments of other states followed in 
their turn the American example.” 


In the words of another distinguished English writer, Mr. Hall: 


The policy of the United States in 1793 constitutes an epoch in the 
development of the usages of neutrality. There can be no doubt that 
it was intended and believed to give effect to the obligations then in- 
cumbent upon neutrals. * * * In the main it is identical with the 
standard of conduct which is now adopted by the community of na- 
tions.'* 


But it is more relevant to our present purpose to call attention to the 
fact that the United States, at this early date, announced the principle 
that should guide a neutral nation in respect to the sale of munitions of 
war. In his Proclamation of Neutrality, published on April 22, 1793, 
Washington indicated the kind of restrictions to which all trade in 
contraband goods by neutrals was subject by the law of nations. The 
words of the proclamation are 
that whosoever of the citizens of the United States shall render himself 
liable to punishment or forfeiture under the law of nations, by com- 


'2 Lawrence, Principles, p. 483. 

‘8 Hall, Int. Law, p. 616. It may also be noticed that Mr. Canning in 1823, in a 
speech before the House of Commons against the British Foreign Enlistment Act 
of 1819, said: “If I wished for a guide in a system of neutrality, I should take that 
laid down by America in the days of the presidency of Washington and the secretary- 
ship of Jefferson.’’-—Fenwick, Neutrality Law of the U. S., pp. 27, 28, quoted in 
Stockton’s Outlines, p. 386. 
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mitting, aiding or abetting hostilities against any of the said [belliger- 
ent] Powers, or by carrying to any of them any of those articles which 
are deemed contraband by the modern usage of nations, will not receive 
the protection of the United States against such punishment or for- 
feiture.'* 


Here is clearly expressed the usage of international law, as understood 
by Washington, that the neutral citizen who engages in the carrying of 
contraband goods, including munitions of war, to a belligerent, does so at 
his own risk, and thereby forfeits the protection of his own government. 
The neutral government is thus supposed to perform its whole duty by 
acquiescing in the punishment inflicted upon the offending citizen by the 
belligerent whose interest it is to prevent the carrying of such goods. 

An occasion soon arose for a more definite statement of the principle 
involved than that contained in the President’s proclamation. In 
this same year, 1793, Great Britain, without questioning the legal cor- 
rectness of the position taken in the proclamation, ventured to suggest 
that it would be more expedient for the Government of the United 
States to prevent the exportation of arms than to expose vessels belong- 
ing to its citizens to those damages which might arise from their carry- 
ing articles of the description mentioned. To this suggestion that the 
United States prevent the sale of munitions, Jefferson made the follow- 
ing explicit reply: 

Our citizens have always been free to make, vend and export arms. 
[t is the constant occupation and livelihood of some of them. To sup- 
press their calling, the only means perhaps of their subsistence, because 
a war exists in foreign and distant countries, in which we have no con- 
cern, would scarcely be expected. It would be hard in principle and 
impossible in practice. The law of nations, therefore, respecting the 
rights of those at peace, does not require from them such an internal 
disarrangement in their occupations. It is satisfied with the external 
penalty pronounced in the President’s proclamation, that of confisca- 
tion of such portion of these arms as shall fall into the hands of any of 
the belligerent Powers on their way to the ports of their enemies. To 
this penalty our citizens are warned that they will be abandoned.” 


14 Text in Am. State Papers, For. Relations, I, p. 140; also in McDonald, Select 
Documents, p. 113. 

16 Mr. Jefferson, Sec. of State, to Mr. Hammond, British Minister, May 15, 1793, 
Am. State Papers, For. Relations, I, pp. 69, 147; Jefferson’s Works, III, pp. 558, 560; 
quoted in Moore’s Digest, VII, p. 955. 
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This communication of Jefferson could hardly leave a doubt as to 
the policy of the United States regarding the sale of munitions of war 
during the great conflict then going on in Europe. But within a short 
time Alexander Hamilton, the Secretary of the Treasury, saw fit to 
issue a circular containing the following language: 


The purchasing within, and exporting from the United States, by 
way of merchandise, articles commonly called contraband, being gen- 
erally warlike instruments, and military stores, is free to all the parties 
at war, and is not to be interfered with.” 


The question may now arise whether the acceptance of the principle 
of international law regarding the sale of munitions approved by Wash- 
ington, Hamilton and Jefferson, in the early history of our country, was 
not a temporary feature of the first administration; or whether, and how 
far, it has since been adhered to by the Government of the United 
States. Mr. Webster, while Secretary of State, was called upon to make 
a reply to the Mexican Government, which had complained of certain 
alleged violations of neutrality, on the part of citizens of the United 
States, in the supply of arms to Texas, then at war with Mexico. Said 
Mr. Webster: 


It is not the practice of nations, to prohibit their own subjects, by 
previous laws, from trafficking in articles contraband of war. Such 
trade is carried on at the risk of those engaged in it, under the liability 
and penalties prescribed by the law of nations or particular treaties. If 
it be true, therefore, that citizens of the United States have been en- 
gaged in a commerce by which Texas, an enemy of Mexico, has been 
supplied with arms and munitions of war, the Government of the United 
States, nevertheless, was not bound to prevent it; could not have have 
prevented it, without a manifest departure from the principles of neu- 
trality, and is in no way answerable for the consequences. * * * 
Such commerce is left to its ordinary fate, according to the laws of 
nations.” 


During the Crimean War, in which the allied Powers of Great Britain 
and France were opposed to Russia, President Pierce had occasion to 


‘6 Hamilton’s Treasury Circular, August 4, 1793, Am. State Papers, For. Relations, 
I, p. 140; quoted in Moore’s Digest, VII, p. 955. 

7 Letter of Mr. Webster to Mr. Thompson, Minister to Mexico, July 8, 1842, 
Lawrence’s Wheaton, p. 813, note, citing Webster’s Works, VI, p. 452; also quoted 
in Geo. B. Davis, Elements, 3d ed., p. 401. 
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touch upon this subject. In his annual message of December 3, 1854, 
he declared that 


The laws of the United States do not forbid their citizens to sell to 
either of the belligerent Powers articles of contraband of war, or to take 
munitions of war on their private ships for transportation; and although 
in so doing the individual citizen exposes his property or person to some 
of the hazards of war, his acts do not involve any breach of national 
neutrality, nor of themselves implicate the government. 


President Pierce illustrated his opinion as follows: 


Thus during the progress of the present [Crimean] war in Europe, 
our citizens have, without national responsibility therefor, sold gun- 
powder and arms to all buyers, regardless of the destination of those 
articles. Our merchantmen have been, and still continue to be, largely 
employed by Great Britain and by France in transporting troops, pro- 
visions and munitions of war to the principal seat of military operations; 
but such use of our mercantile marine is not interdicted either by the 
international or by our municipal law, and therefore does not compromise 
our neutral relations with Russia.® 


The Crimean War furnishes an additional instance of the persistence 
of the United States in holding to its previous policy in regard to the 
sale of munitions; and it also furnishes an example of the remarkable 
inconsistency of which Great Britain, one of the Allies, was guilty in 
this matter. Although receiving herself large supplies of military stores 
transported in American vessels, the British Government saw fit to 
charge the United States with violation of neutrality for not preventing 
the transportation of similar stores to Russia. In reply to this charge, 
Mr. Marcy, then Secretary of State, was led to administer to Great 
Britain a well-merited rebuke. In a communication to the British 
Government (October 13, 1855), Mr. Marcy said: 

It is certainly a novel doctrine of international law that traffic by 
citizens or subjects of a neutral Power with belligerents, though it should 
be in arms, ammunitions and warlike stores, compromises the neutrality 
of that Power. That the enterprise of individuals, citizens of the United 


States, may have led them in some instances, and to a limited extent, 
to trade with Russia in some of the specified articles is not denied, nor 


18 President Pierce, annual message, Dec. 3, 1854, Richardson’s Messages, V, 
pp. 327, 331; quoted in Moore’s Digest, VII, pp. 956, 957. 
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is it necessary that it should be, for the purpose of vindicating this 
government from the charge of having disregarded the duties of neu- 
trality in the present war. 


Mr. Marcy succeeds in breaking down the British contention, by show- 
ing that the Allies themselves had received from the United States 
supplies of contraband, including munitions of war. He says: 


Private manufacturing establishments in the United States have 
been resorted to for powder, arms and military stores, for the use of 
the Allies; and immense quantities of provisions have been furnished 
to supply their armies in the Crimea. In the face of these facts, open 
and known to all the world, it certainly was not expected that the British 
Government would have alluded to the very limited traffic which some 
of our citizens may have had with Russia, as sustaining a solemn charge 
against this government for violating neutral obligations toward the 
Allies.” 


But it may still be a question whether the attitude of this government 
in its early history regarding the sale of munitions of war by its citizens 
to belligerents, has continued to be the uniform policy of the United 
States. That this has, as a matter of fact, been the case will be evident 
from a reference to the following documentary proofs: 

During the French invasion of Mexico the Mexican Minister at 
Washington complained that the exportation, on French account, of 
military stores was permitted at New York. To this imputation 
Mr. Seward, then Secretary of State, replied (December 15, 1862): 


If Mexico shall prescribe to us what merchandise we shall not sell 
to French subjects, because it may be employed in military operations 
against Mexico, France must equally be allowed to dictate to us what 
merchandise we shall allow to be shipped to Mexico because it might 
be belligerently used against France. Every other nation which is at 
war would have a similar right, and every other commercial nation 
would be bound to respect it as much as the United States. Commerce 
in that case, instead of being free or independent, would exist only as 
the caprice of war.” 


‘9 Mr. Marcy, Sec. of State, to Mr. Buchanan, Minister to England, British and 
Foreign State Papers, XLVII, pp. 421, 424; quoted in Moore’s Digest, VII, p. 957. 

* Mr. Seward, Sec. of State, to Mr. Romero, Mexican Minister, Dec. 15, 1862, 
Ms. Notes to Mexico, VII, p. 215; quoted in Moore’s Digest, VII, p. 958. 
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President Grant, in his neutrality proclamation of August 22, 1870, 


during the Franco-German War, expressly declared that “All persons 
might lawfully and without restriction, by reason of the aforesaid state 
of war, manufacture and sell within the United States arms and muni- 
tions of war and other articles ordinarily known ‘as contraband of war,’” 
subject only to the risk of hostile capture on the high seas.”! 

Secretary Bayard, in reply to a request made by the Haytian Minister 
at Washington that the United States, on the strength of certain treaty 
stipulations specifying what articles should be regarded as contraband, 
should take steps to prevent the exportation of such articles contraband 
of war to Hayti, said: 

It is not unusual to find in the treaties of the United States specifica- 
tions of what things should be regarded as contraband of war between 
the contracting parties. Such provisions, however, have never been 
held to bind either government to prevent its citizens from exporting 
such things to any other country under any circumstances whatever. 
The United States have uniformly maintained the position taken by 
Mr. Jefferson, as Secretary of State, that “our citizens have always 
been free to make, vend, and export arms.” ** 


In 1891 Secretary Blaine was informed by the Chilean Minister that 
an agent of certain insurgents in Chile had arrived in the city of New 
York for the purchase of arms and munitions of war; and the request 
was made to him that the shipment of such articles be prevented by the 
United States Government. To this request Mr. Blaine replied: 


The laws of the United States on the subject of neutrality, * * * 
while forbidding certain acts to be done in this country which may affect 
the relation of hostile forces in foreign countries, do not forbid the manu- 
facture and sale of arms or munitions of war. I am, therefore, at a loss 
to find any authority for attempting to forbid the sale and shipment 
of arms and munitions of war in this country, since such sale and ship- 
ment are permitted by our law. 


Mr. Blaine furthermore says: 


In this relation it is proper to say that our statutes on that subject 
are understood to be in conformity with the law of nations, by which 


21 Quoted in Moore’s Digest, VII, p. 973. 
22 Mr. Bayard, Sec. of State, to Mr. Preston, Haytian Minister, Nov. 28, 1888, 
For. Relations, 1888, I, p. 1000; see Moore, Digest, VII, p. 964. 
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traffic in arms and munitions of war is permitted, subject to the bel- 
ligerent right of capture and condemnation.” 


A somewhat similar case occurred the next year in connection with 
Venezuela, while Secretary Foster was at the head of the Department 
of State. Mr. Foster had occasion to use almost the same language to 
the Venezuelan Minister that Mr. Blaine had used to the Chilean 
Minister. He said: 

The sale of arms and munitions of war, even to a recognized belligerent, 
during the course of active hostilities, is not itself a hostile act, although 
the seller runs the risk of capture and condemnation of his wares and 
contraband of war.?4 


Many other citations might be made from official documents similar 
in import to those given above. But special attention is called to the 
reply of Secretary John Hay to a complaint made by the Envoy Ex- 
traordinary of the Orange Free State to the effect that the English 
Government was drawing large supplies of material, contraband of war, 
from the United States. The reply of Mr. Hay is especially significant, 
not only because it agrees with the uniform opinion of his predecessors, 
but because it refers to the authorities upon which he based his judg- 
ment as to the traditional policy of the United States, and its conformity 
to the principles of international law. Mr. Hay said: 

I have the honor to quote from Kent’s Commentaries (I, 142), con- 
cerning the well-established doctrine as to the law of nations on this 
subject. Chancellor Kent said: “It was contended on the part of the 
French nation in 1796, that neutral governments were bound to restrain 
their subjects from selling or exporting articles contraband of war to the 
belligerent Powers. It was successfully shown on the part of the United 
States that neutrals may lawfully sell at home to a belligerent purchaser, 
or carry themselves to the belligerent Powers contraband articles sub- 
ject to the right of seizure in transit. 


He continues: 


The right has since been explicitly declared by the judicial authorities 
of this country. Mr. Justice Story in the case of The Santissima Trinidad 


23 Mr. Blaine, Sec. of State, to Mr. Lazeano, Chilean Minister, March 13, 1891, 
For. Relations, 1891, p. 314; quoted in Moore’s Digest, VII, pp. 964, 965. 

* Mr. Foster, Sec. of State, to Mr. Bolet Peraza, Venezuelan Minister, Sept. 22, 
1892, For. Relations, 1892, p. 645; quoted in Moore’s Digest, VII, p. 965. 
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(7 Wheaton, 340), used the following language: ‘ There is nothing in 
our laws or in the law of nations that forbids our citizens from sending 
armed vessels as well as munitions of war to foreign ports for sale. It 
is a commercial adventure which no nation is bound to prohibit, and 
which only exposes the persons engaged in it to the penalty of confisca- 
tion.”’” In the case of The Bermuda, Chief Justice Chase said: ‘ Neutrals 
in their own country may sell to belligerents whatever belligerents may 
choose to buy. The principal exception to this rule is that neutrals 
must not sell to one belligerent what they refuse to sell to the other.” 


Mr. Hay concludes as follows: 


An examination of Wharton’s Digest of International Law (section 
391), will make it clear that the executive departments of this govern- 
ment from the earliest period have maintained the correctness of the 
doctrine stated by Chancellor Kent, and that, in this position, they 
have been supported by the decisions of the courts of the United States, 
and by the opinions of eminent authorities on international law.” 


From these excerpts from official documents, it appears that the 
Government of the United States from the beginning of its history has 
uniformly held to the doctrine, as consistent with international law, 
that no neutral nation is under obligation to prohibit the sale of muni- 
tions of war to a belligerent Power, but that the penalty of such an act, 
so far as a penalty is sought, rests entirely in the hands of the offended 
belligerent. The prevention of the sale and transportation of munitions 
is, therefore, recognized in international law as a belligerent right, and 
not a neutral duty. 

This, of course, does not mean that a neutral state in its corporate 
capacity is under no obligations to a belligerent Power. On the con- 
trary, a large part of the law of neutrality, in fact, deals with such obliga- 
tions. A neutral state, as a state, is obliged by international law not to 
permit other states to use its territory as a field for military operations, 
or a basis for the fitting out of military expeditions, or a place for the 
enlistment of troops. A neutral government is also under obligations 
not to exercise its corporate authority for the benefit of either belligerent 
in the way of furnishing supplies or the loaning of money. It is evident 


25 Mr. Hay, Sec. of State, to Mr. Pierce, Dec. 15, 1899, MS. Notes to Foreign 
Consuls, IV, p. 464; quoted in Moore’s Digest, VII, pp. 969, 970. 
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that the relief of neutral subjects from liability to their own government 
for the carrying of contraband does not relieve the neutral state itself 
from its obligation to other states. 

It should be kept in mind, what seems entirely obvious, that inter- Hi 
national law lays down the duties which states owe to other states, 
and not the duties which subjects owe to their own governments—a 
matter entirely within the jurisdiction of the municipal law. The sub- f} 
ject of a neutral state is committing no offense against his own govern- 
ment by the carriage or sale of contraband to a belligerent, and hence is 
held to no punishment or restriction by his own government. The of- 
fense is committed against the belligerent power, and hence the belliger- 
ent government only is authorized to punish or prevent the offensive 
act. The conduct of neutral subjects within the jurisdiction of their y 
own government is controlled solely by the municipal law of their own a 
government. On the other hand, the punishment of the offenses com- 
mitted by neutral subjects against a belligerent state is left to the 
municipal law of the belligerent government. With this matter inter- 
national law has strictly nothing to do, except so far as the international 
relation between the states themselves is concerned, in that the neutral 
state is obliged to acquiesce, within certain limits, with the execution 
of the law of the belligerent state.” 

It will be seen that in the law of neutrality a broad distinction is drawn 
between the relation of belligerent states and neutral states, on the one 


hand, and the relation between belligerent states and neutral individuals, ; 
on the other. In the one case, the parties are sovereign states, whose ’ 
duties to each other may be enforced by diplomacy or war. In the other e 
case, one of the parties is a private person, whose liability is, by universal 
practice, enforced by a penalty imposed by the belligerent state directly : 

upon the individual person by whom the offensive act has been com- i 


* “The carriage of such articles [contraband] by neutral merchantmen upon the 
open sea is, so far as international law is concerned, quite as legitimate as their sale. i 
The carrier of contraband by no means violates an injunction of the law of nations. 1 
But belligerents have by the law of nations the right to prohibit and punish the "| 
carriage of contraband by neutral merchantmen, and the carrier of contraband : 
violates, for this reason, an injunction of the belligerent concerned. It is not inter- i 
national law, but the municipal law of the belligerents, whieh makes the carriage of 
contraband illegitimate and penal.’’—Oppenheim, Int. Law, II, p. 431. 
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mitted. Upon this distinction is based the whole law relating to the 
carriage of contraband goods. Such acts are incidental to private com- 
merce, and so far as they are offensive they affect directly one or the 
other of the belligerent Powers only, and not the neutral state to which 
the trader himself belongs. The punishment of these acts (so far as 
they may be regarded as penal), is therefore left to the party most in- 
terested in seeking a remedy, that is, the offended belligerent, and not 
the neutral state.” 

But it is worthy of note that, as a matter of fact, the carriage of con- 
traband by a neutral individual is not regarded strictly in the light of a 
criminal offense committed with the conscious intent to injure either 
belligerent. Neither does the method adopted by the belligerent to 
prevent the carriage of contraband partake of the character of a penalty 
inflicted upon the person of the neutral trader. In all such cases, the 
penalty (if it can be properly so called) is restricted to the confiscation 
of the goods, or of the vessel in which they are carried, or both, or simply 
to the exercise of the right of preémption. In all cases, the person of the 
neutral trader is immune, and is not liable to any form of punishment 
like that of a fine or imprisonment.” 

Notwithstanding the fact that the distinction between the liability of 
a neutral state and the liability of a neutral individual undoubtedly 
rests primarily upon an historical basis, the effort is sometimes made 
to explain this distinction upon scientific grounds—with the evident 


27 “This distinction between the usages affecting national and private acts is deeply 
rooted in the habits of nations. * * * It has been, and still is, usual for [legal 
writers] to confuse neutral states and individuals in a common relation to belligerent 
states; and in losing sight of the sound basis of the established practice they have 
necessarily failed to indicate any clear boundary of state responsibility. This want 
of precision is both theoretically unfortunate, and not altogether without practical 
importance. For it has enabled governments from time to time to put forward pre- 
tensions, which though they have never been admitted by neutral states, and have 
never been carried into effect, cannot be often made without endangering the stability 
of the principles they attack. But the common sense of statesmen has generally 
met such pretensions with a decided assertion of the authoritative doctrine.’’—Hall, 
Int. Law, 4th ed., II, pp. 82, 83. 

*8 For the penalty for the carriage of contraband, see Oppenheim, Int. Law, II, 
pp. 441-444; Hall, Int. Law, 4th ed., pp. 690-696; Lawrence, Principles, pp. 617-619; 
Hershey, Essentials, pp. 501, 502; Stockton, Outlines, pp. 436-440; Woolsey, Int. 
Law, 5th ed., §§ 197, 198. 
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intent to justify the maintenance of the custom. With reference to 
this matter, Mr. Hall has this to say: 

An act of the state which is prejudicial to the belligerent is necessarily 
done with the intent to injure; but the commercial act of the individual 
only affects the belligerent accidentally. It is not directed against him; 
it is done in the way of business, with the object of business profit, and 
however injurious in its consequences, it is not instigated by that wish 
to do harm which is the essence of hostility. It is prevented because 
it is inconvenient, not because it is wrong; and to allow the performance 
by a subject, of an act not in itself improper, cannot constitute a crime 
on the part of the neutral state to which he belongs.” 

This explanation, based upon a difference of intent, may not perhaps 
seem entirely satisfactory to one who believes that the furnishing of 
munitions of war by a neutral individual may operate just as injuriously 
to a belligerent as though they were furnished directly by a neutral 
state. The effect of the act in both cases may be the same, an injury 
to the belligerent state. It seems more reasonable to suppose that the 
distinction was originally due to the instinctive disposition on the part 
of the offended state to hold immediately responsible the very party 
who was guilty of the offensive act. In the one case, the act is con- 
sidered as a public offense, and the sovereign state is held immediately 
responsible. In the other case, the act is considered as a private offense, 
and the private person committing the act is held directly liable. In 
either case, therefore, the offending party—whether it be a neutral 
state or a neutral individual—is brought face to face with the offended 
belligerent, and is made directly responsible to him alone for the offense 
committed. In both cases, the law and international usage have pro- 
vided a direct and appropriate remedy for the injurious act. In case 
the act is committed by a neutral state, the law has given to the belliger- 
ent the right to hold the neutral government directly responsible for 
the injury done. In case the act is committed by a neutral individual, 
it has given the belligerent the right of visitation and search and the 
right of confiscating contraband goods on the judgment of its own 
admiralty courts. 

The continued maintenance of this distinction is no doubt due to the 
fact that, while primarly based upon the early practice of nations, it 


2 Hall, Int. Law, 4th ed., p. 80. 
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has been found to be the most expedient way of reconciling the belliger- 
ent right to control the methods of warfare and the neutral right to 
preserve the freedom of commerce. It seems evident that the provi- 
sions of international law relating to the transportation and sale of 
contraband goods, including munitions of war, are in harmony with 
both expediency and equity. The law, as it exists, confers upon the 
belligerent state, the party most interested in preventing such acts, 
the means to prevent them; and it relieves the neutral state, the party 
least interested in preventing such acts, from the obligation to prevent 
them. It, furthermore, relieves the neutral state from the difficulty, 
not to say impossibility, of establishing such a universal system of es- 
pionage over its own subjects as shall make their commercial transac- 
tions conform solely to the interests of warring Powers. Lord Brougham 
once aptly said: 

No Power can exercise such an effective control over the actions of 
each of its subjects as to prevent them from yielding to the temptations 
of gain at a distance from its territory. No Power can, therefore, be 
effectually responsible for the conduct of all its subjects on the high 
seas; and it has been found more convenient to entrust the party in- 
jured by such aggression with the power of checking them. This arrange- 
ment seems beneficial to all parties, for it answers the chief end of the 
law of nations.” 


In spite of the fact that this doctrine conforms to the early practice 
of European nations, at least as far back as the seventeenth century, 
and of the fact that it was accepted by the great publicists of the eight- 
eenth century, and also of the fact that it has uniformly been adhered 
to by the United States during the whole course of its history, and in 
spite of the further fact that it has been found to be the only expedient 
way of reconciling the inevitable conflict between belligerent and neutral 
rights in time of war, there may yet remain a doubt in some minds 
whether it is still recognized as a part of the law of nations. This doubt 
should, once for all, be dispelled by reference to the conventions of the 
Second Hague Conference of 1907. These conventions, so far as they 
have received the approval of the signatory Powers, must be regarded 
as the latest and most authoritative statement of the law of nations. In 


80 Lord Brougham’s Works, Ed. 1857, VIII, p. 386; quoted in Hall’s Int. Law, 
4th ed., p. 80, note. 
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two separate conventions there is an express declaration with regard 
to the duty of a neutral Power in respect to the exportation of munitions 
of war. In the fifth convention, entitled the Rights and Duties of 
Neutral Powers and Persons in War on Land, occur these words: 


A Neutral Power is not bound to prevent the export or transit, on 
behalf of one or the other of the belligerents, of arms, munitions of war, 
or, generally, of anything which can be of use to an army or fleet. 


Also, in the thirteenth convention, entitled the Rights and Duties of 
Neutral Powers in Maritime War, occurs the same statement in iden- 
tical language.*! These conventions, signed by the principal coun- 
tries of the world, Germany, Austria-Hungary, France, Great Britain, 
Italy, Japan, Turkey and the United States, express a concurrent opin- 
ion as to what constitutes the law of nations in respect to the sale of 
munitions by neutrals in time of war. 

Since the rules of international law are clear and explicit upon this 
subject, the laying of an embargo upon the sale of munitions of war is 
sought to be justified upon moral grounds. Notwithstanding the un- 
doubted legal right on the part of a neutral Power to permit the sale of 
munitions; and notwithstanding the absence of any legal right on the 
part of a belligerent to demand of a neutral Power to prohibit such sale, 
it may be yet urged that circumstances may arise in the progress of a 
war when the continued sale of munitions may work injustice to one or 
the other of the belligerent parties. In other words, to quote the lan- 
guage of a United States Senator (when the monster petition for an 
embargo was recently presented to Congress): “It may be all right,” 
he says, “to sell these things according to international law but it is 
against the moral law.” To shift a question of this kind from the do- 
main of law to the domain of morals, opens a wide field for a difference 
of opinion as to what constitutes a moral international right. It assumes 
that there exists somewhere some common and accepted standard of 


*t Convention, V, Art. 7, and Convention XIII, Art. 7,—both signed at The Hague, 
Oct. 18, 1907. See Pamphlets Nos. 13, 20, Division of International Law, Carnegie 
Endowment for International Peace; also, James Brown Scott, Texts of the Peace 
Conferences at The Hague, 1899, 1907. The above named articles are reprinted in 
Hershey’s Essentials, pp. 459, 467; also in Wilson and Tucker’s Int. Law, 5th ed., 
pp. 421, 445. 
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conduct by which the moral relations of nations may be finally deter- 
mined. As a matter of fact, so far as any such common standard of 
conduct may be said to exist, it is already embodied in the law. The 
law represents the common sense of justice, in so far as the various ideas 
of a community of persons or of nations have been capable of being put 
into a definite and corporate expression. The so-called appeal from law 
to morals may, therefore, mean simply an appeal from a definite and 
ascertainable body of rules, which represents the organized judgment 
of a community, to a standard which may be as shifting as the opinions 
of individuals. 

It is true that official protests have sometimes been made on the part 
of belligerent Powers against the right of neutrals to trade in contraband 
goods, and especially in munitions of war.** Such a protest, of course, 
comes from a belligerent who is prompted, not by high moral consid- 
erations, but solely by motives of self-interest. He hopes by his protest 
to obtain some military advantage for himself, or to deprive his adver- 
sary of some military advantage. The sale of munitions, it is admitted, 
is legally open to both belligerents; and as long as each has an equal 
opportunity to purchase, there need be no occasion for complaint. But 
if one belligerent, by an act of his enemy or other vicissitude of war, 
finds himself cut off from access to the sea, while his adversary still 
retains it, he would endeavor to equalize the war situation by seeking 
to stop all further supply of munitions to his adversary. And, besides 
this, he would seek to restore himself from a misfortune of war by an 
appeal to a neutral Power which is in no way responsible for his misfor- 
tune. For example, a nation in expectation of a coming war and in 
preparation for it, has been for many years providing itself with abun- 
dant supplies of arms, munitions and other war material, with the 
intention of surprising its enemy while unprepared for the conflict. 
It may, perchance, find itself, in the progress of the war, perhaps on 
account of the superior naval force of its enemy, shut up from ready 
access to the sea, and estopped from exercising its authorized bellig- 

32 “Official protests by belligerent governments against the right of neutral in- 
dividuals to trade in contraband are heard during nearly every war. This view is 


also championed by a small band of publicists, notably by Hautefeuille, Phillimore, 


and Kleen. It is without sanction, either in theory or practice.’-—Hershey, Essen- 


tials, p. 459, note 7. 
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erent right of intercepting the transportation of munitions. It, there- 
fore, claims that its enemy, which has been inadequately furnished with 
war material and especially with those munitions necessary to equip an 
army, should be estopped from exercising its authorized legal right of 
supplying itself with further munitions. 

Such a claim would evidently be based upon the benefit the bellig- 
erent hoped to receive by depriving his enemy of the means of defending 
himself. But this is not all. The right of intercepting the transporta- 
tion of munitions of war is by law a belligerent right; and the exercise 
of this right is by law a belligerent act. Being now prevented himself, 
by a sheer misfortune of war from exercising his own belligerent right 
and from performing a belligerent act which belongs to himself alone, 
he would impose upon a neutral Power the obligation of exercising this 
belligerent right and of performing this belligerent act. He would 
thus seek to convert a neutral into an ally. Strictly speaking, the 
voluntary assumption on the part of a neutral state, in the interests of 
a belligerent Power, of the task of preventing the legalized traffic in 
munitions of war, cannot be looked upon in any other light than as a 
belligerent, or at least an unneutral, act. On the other hand, a protest 
on the part of a belligerent Power, which seeks to compensate itself for 
a misfortune of war by demanding the services and intervention of a 
neutral state, has, in fact, no justification in law or in morals. 

The present war has furnished at least two instances of such a protest 
or appeal delivered to the United States by the Central Powers. The 
first was contained in a note issued from the German Embassy at 
Washington, April 4, 1915, and directed to the Secretary of State.* 
Without openly questioning the ordinary application of the rules of 
international law in permitting the exportation of munitions on the 
part of neutrals in time of war, the note asserts that on account of exist- 
ing circumstances, ‘‘the conception of neutrality,” to quote its words, 
“is given a new import, independently of the formal question of hitherto 
existing law.’’ The circumstances to which the note refers are, first, the 
unusual supply of munitions which is being furnished; and, secondly, the 


33 The German Ambassador to the Secretary of State, April 4, 1915,—transmits 
memorandum regarding the matter of German-American trade and the question of 
delivery of arms. See Special Suppleinent to this Journal, July, 1915, pp. 125-127. 
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fact that the supply is one-sided, being furnished only to the enemies of 
Germany. The note, however, makes no mention of the fact that the 
law, which is admitted to be still in force, contains no discrimination as 
to the amount of munitions that may be properly furnished to any 
belligerent; nor does it take notice of the important fact that the one- 
sidedness of the supply is due to no act or fault on the part of the United 
States, but is due solely to a vicissitude of war. The reply to this note is 
over the signature of W. J. Bryan.** In it the Secretary expresses the 
opinion that this government, in view of the present indisputable doc- 
trines of accepted international law, would regard the course suggested 
by the German Embassy as ‘‘an unjustifiable departure from the prin- 
ciple of strict neutrality, by which it has consistently sought to direct its 
actions;”’ and (the Secretary) respectfully submits that none of the 
circumstances urged in his excellency’s memorandum alters the principle 
involved. To Mr. Bryan and his advisers is due the credit of adhering to 
the traditional view of the United States upon the matter in hand. 

The second note of protest was issued by the Austro-Hungarian 
Minister for Foreign Affairs June 29, 1915, and was directed to United 
States Ambassador Penfield at Vienna.*® It practically concedes that 
the sale of munitions of war is strictly in conformity with the provisions 
of the Hague conventions; but states the case of Austria-Hungary as 


follows: 


Although the Imperial and Royal Government is absolutely con- 
vinced that the attitude of the Federal Government [meaning the United 
States] emanates from no other intention than to maintain the strictest 
neutrality and to conform to the letter of the provisions of international 
treaties, nevertheless, the question arises whether the conditions as they 
have developed during the course of the war are not such as in effect 
to thwart the intentions of the Washington cabinet * * * and 
whether it would not seem possible, even imperative, that measures be 
adopted to maintain an attitude of strict parity with respect to both 
belligerent parties. 


°* The Secretary of State to the German Ambassador, April 21, 1915,—gives views 
of U. S. regarding trade between U. S. and Germany and the exportation of arms.— 
See Jbid., pp. 127-129. 

35 The Austro-Hungarian Minister for Foreign Affairs to Ambassador Penfield, 
June 29, 1915,—asks U. S. to reconsider its attitude on traffic in munitions of war 
between U.S. and Great Britain and her allies. See Jbid., pp. 146-149. 
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The note goes on to say: 


In reply to possible objections that, notwithstanding the willingness 
of American industry to furnish merchandise to Austria-Hungary and 
Germany, it is not possible for the United States of America to trade 
with Austria-Hungary and Germany, it may be pointed out that the 
Federal Government is undoubtedly in a position to improve the situa- 
tion described. 


The note suggests that the situation would be improved if an embargo 
were placed upon the exportation of munitions. The burden of this note, 
when baldly stated, is that the United States should restore to the Cen- 
tral Powers an advantage they have undoubtedly lost as the result of 
war by depriving the Allied Powers of an advantage they have un- 
doubtedly gained as the result of war. It thus seeks to “improve the 
present situation,’ only so far as the Central Powers are concerned. 
In short, it calls upon the United States to violate its neutrality and 
depart from the accepted law of nations, by conferring a special benefit 
upon one of the belligerents. 

The reply to this note was drawn by Secretary Lansing, and dispatched 
to Ambassador Penfield, at Vienna, August 12, 1915.** This reply seems 
to furnish a complete answer to the position taken by the Austro- 
Hungarian Government, and to maintain with renewed force the 
traditional doctrine of international law strictly adhered to by the 
United States. It is, of course impossible, in this limited space 
to make even a superficial summary of this able document; and two 
or three of its main points only can here be noticed. Attention is 
first directed to the claim that the United States should abandon the 
long-recognized rules governing neutral traffic in time of war, and adopt 
measures, in the words of the Austro-Hungarian note, ‘‘to maintain an 
attitude of strict parity with respect to both belligerent parties.” Mr. 
Lansing says: 


upon every neutral nation to sit in judgment on the progress of a war, 
and to restrict its commercial intercourse with a belligerent whose 


* The Secretary of State to Ambassador Penfield, August 12, 1915,—instructed 
to inform Foreign Office of reason the U. 8S. cannot prohibit trade in contraband. 
See /bid., pp. 166-171. 


The recognition of an obligation of this sort would impose a duty ’ 
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success prevented the neutral to trade with the enemy. The contention 
of the Imperial and Royal Government appears to be that the advan- 
tages gained to a belligerent should be equalized by the neutral Powers 
by the establishment of a system of non-intercourse with the victor. 


The Secretary then calls attention to the attitude of the Central Powers 
themselves under circumstances similar to those now existing. He says: 


During the Boer War between Great Britain and the South African 
Republics, the control of the coasts of neighboring neutral colonies by 
3ritish naval vessels prevented arms and ammunition from reaching 
the Transvaal or the Orange Free State. The allied republics were in a 
situation almost identical in that respect with that in which Austria- 
Hungary and Germany find themselves at the present time. Yet, in 
spite of the commercial isolation of one belligerent, Germany sold to 
Great Britain, the other belligerent, hundreds of thousands of kilos of 
explosives, gunpowder, cartridges, shot and weapons; and it is known 
that Austria-Hungary also sold similar munitions to the same purchaser. 


Mr. Lansing thus indicates that the past practice of the Central 
Powers does not sustain their present contention. He also shows that 


The general adoption by the nations of the world of the theory that 
neutral Powers ought to prohibit the sale of arms and ammunition to 
belligerents would compel every nation to have in readiness at all times 
sufficient munitions of war to meet any emergency which might arise, 
and maintain establishments for the manufacture of arms and ammuni- 
tion sufficient to supply the needs of its military and naval forces 
throughout the progress of a war. 


Such a practice he says, “‘ would inevitably give the advantage to the 
belligerent which had encouraged the manufacture of munitions in time 
of peace” and that ‘‘the adoption of this theory would force militarism 
on the world.”’ He closes his argument with these words: 


The principles of international law, the practice of nations, the na- 
tional safety of the United States and other nations without great mili- 
tary and naval establishments, the prevention of increased armies and 
navies, the adoption of peaceful methods for the adjustment of inter- 
national differences, and, finally, neutrality itself, are opposed to the 
prohibition by a neutral nation of the exportation of arms, ammunition, 
or other munitions of war. 


In summing up this discussion I think it has been shown: (1) that 


notwithstanding the comparatively recent development of the law of 
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neutrality, the custom of regarding all neutral commerce as free, subject 
only to the belligerent right of confiscation in the case of hostile goods 
with a hostile destination, has existed at least from the seventeenth 
century. 

(2) That this custom has been recognized by the Government of the 
United States as a rule of international law from the very beginning of 
its history until the present time. 

(3) That this custom is a part of the general law of contraband, which 
is based upon the fact that the transportation of munitions of war is 
injurious only to one or the other of the belligerents, upon whom is con- 
ferred the legal means to prevent it; and is in no sense an injury to neu- 
tral states, which are therefore relieved from the ovligation to prevent it. 

(4) That the fact that one of the belligerents has, by a misfortune of 
war, been deprived from exercising his own belligerent right of inter- 
cepting contraband goods on their way to his enemy, does not justify 
the assumption of this belligerent right by a neutral Power for the sole 
benefit of the unfortunate belligerent. 

(5) That the placing of an embargo on the sale of munitions of war 
under such circumstances would have the effect of assisting one bellig- 
erent at the expense of the other, and hence would be an unwarrantable 
interference with the progress of the war, and expose the neutral Power 
laying such an embargo to the charge of unneutrality; and, 

(6) That the abolition of this custom would reverse the concurrent 
judgment of the world as expressed in the Hague Conventions, would 
impose new obligations and oppressive burdens upon every neutral 
state, would work a positive injustice to every country inadequately 
prepared for war and compel every nation to be sufficiently armed at 
all times to meet any possible attack,—a condition of things that would 
lead to a universal state of militancy and prove a misfortune to the 
world at large. 


C. Morey. 


THE LEGALITY OF THE BLOCKADES INSTITUTED BY NA- 
POLEON’S DECREES, AND THE BRITISH ORDERS IN 
COUNCIL, 1806-1813 


No exhaustive study has, as yet, been made of the Napoleonic era 
with a view of determining the exact legal status of the blockades es- 
tablished by the British orders in council and the French decrees. It is 
the purpose of this work to point out the more salient features embodied 
in the principles of blockade during this period as set forth and laid 
down by the statesmen of the United States, Great Britain and France, 
together with their relations to the principles of international law. With 
this end in view, the treaties, conventions and diplomatic intercourse 
between the United States and these two foreign countries have been 
carefully studied. The opinions of statesmen and official legal counsel, 
as well as the diplomatic correspondence and the decisions of the ad- 
miralty courts must be accepted as, in a large measure, establishing the 
international principles upon which the legality of the various acts 
may be determined. Court decisions during this period, however, are 
too much influenced by expediency, made necessary by the demands of 
the times, to be unconditionally accepted as the last word on the legality 
of the points in question; but they will nevertheless be freely used. 

But before entering into the discussion of the blockade after 1806 
it will be necessary, first, to establish the generally accepted definition 
of what constituted a blockade prior to that time. 


I. THE CONCEPTION OF BLOCKADE PRIOR TO 1806 


The Russian proclamation of 1780 laid down the definition of a block- 
ade as follows: ‘‘That the denomination of a blockaded port is to be 
given only to one which has the enemy vessels stationed sufficiently 
near to cause an evident danger to the attempt to enter.” + This prin- 


1 Wheaton, International Law, 297-298. 
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ciple seems also to have been adopted quite completely by the British. 
In 1798, Sir William Scott, of the High Court of Admiralty, in reference 
to the proclamation of January 1, 1794, placing the French West 
Indies under blockade, said, 


The Lords of Appeal have determined that such a proclamation was 
not itself sufficient to constitute a legal blockade: it is clear, indeed, 
that it could not in reason be sufficient to produce the effect, which the 
captors [of the Betsey] erroneously ascribed to it; but from the mis- 
application of these phrases in one instance, I learn, that we must not 
give too much weight to the use of them on this occasion; and from the 
generality of these expressions, I think we must not infer, that this was 
not that actual blockade which the law is now distinctly understood 
to require.” 


In the same case he says, 


On the question of blockade three things must be proved: Ist, the 
existence of an actual blockade; 2nd, the knowledge of the party; and 
3rd, some act of violation, either by going in, or by coming out with a 
cargo laden after the commencement of the blockade.* 


Again, in 1804 the prize court laid down the rule that, to constitute 
a blockade, notice to shut up the port should be given, and special notice 
of blockade must be made to vessels in the neighborhood of the port 
to warn them off, and that in addition, a force sufficient to enforce the 
blockade must be stationed near enough to keep all vessels from en- 
tering.‘ 

These cases point to the acceptance of the principles that blockades 
must be generally as well as specially notified, and that paper blockades 
are invalid. 

This rule seems to have substantially coincided with that of the 
French at this period,’ and, with the exception of the parts relating to 
notification, was the definition given in the treaty between Russia and 
Great Britain in 1801. Article IV of this treaty reads: 


? The Betsey, 1 C. Rob. 92a; Scott’s Cases, 798. 

3 Thid. 

* The Nancy, 1 Acton, 57; Scott’s Cases, 817. This was, however, a blockade in- 
stituted by the commander of the fleet. 

*’ W.E. Hall, A Treatise on International Law, 719. 


} 
$ 
4 
+ 
4 
> 
4 


404 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In order to determine what characterizes a blockaded port, that de- 
nomination is given only to a port where there is, by disposition of the 
Power which attacks it with ships stationary or sufficiently near, an 
evident danger in entering.® 


That this was also the view of American statesmen as to a valid block- 
ade is shown by the diplomatic correspondence between the United States 
and Great Britain referring to the proposed treaty of 1806.’ But here 
the discussion centered more upon the question of notification, as this 
point was not completely covered by the Russian treaty. 

In 1799 Sir William Scott decided the case of the Neptunus, in which 
he held that 

The effect of a notification to any foreign government would clearly 
be to include all the individuals of that nation; it would be the most 
nugatory thing in the world, if individuals were allowed to plead their 
ignorance of it; it is the duty of the foreign governments to communi- 
cate the information to their subjects, whose interests they are bound 
to protect.® 


On first thought it would seem that these decisions are contradictory; 
but on closer examination it is found that in the case of the Betsey the 
declaration of blockade was made by the commander of the fleet and 
was not properly notified to foreign governments; while in the latter 
decision, that of the Neptunus, the same justice states the rule as given 


above. In this case he does, however, recognize that American vessels 


6 Am. State Papers, For. Rel. VIII, 81. Also in a letter from Mr. Monroe to Mr. 
Madison, Feb. 12, 1806. The former stated that Mr. Fox ‘intimated that he had 
been accused of being too friendly with Americans, and when I spoke of the treaty 
with Russia, he observed that he had thought the arrangement made by it was a good 
one.”’ 

Ibid., For. Rel. VIII, 214. 

Mr. Monroe to Mr. Fox, Feb. 25, 1806. 

“Tn respect to neutral rights, it is proposed to adopt between the governments, in 
such cases as were more liable of abuse, certain principles or rules of conduct which 
Great Britain had already assented to in her treaty with Russia in 1801. As those 
Powers had entered into the treaty for the express purpose of defining the law of 
nations in the cases to which it applied, and Great Britain had adopted its conditions 
afterwards in separate conventions with Denmark and Sweden, with the same view, 
it was concluded, that her government would not hesitate to admit its doctrine, or to 
observe its injunctions with other Powers.” 

52 C. Rob. 110; Scott’s Cases, 796. 
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might have been a long time enroute, and in a position where notifica- 
tion by the government would be quite difficult or next to impossible, 
and holds that in such cases special notice is necessary. Thus the seem- 
ing contradiction of principles is in fact the application of different 
principles to two distinct cases. 

The principle that notification to foreign governments through official 
channels constituted also notification to their individual merchant ves- 
sels became the stumbling block during the negotiations for the rejected 
treaty of 1806. American statesmen contended that notification of an 
existing blockade to ministers or representatives of foreign states is 
not sufficient, and also objected strongly that a blockade should be con- 
sidered to be still in legal force until rescinded by the instituting govern- 
ment even though the force applied to it was neglecting to enforce it. 
They also insisted upon direct special notification to American vessels 
because of the great distance separating the United States from Europe. 
The treaty as signed by the American agents failed completely on these 
points. The British agents were also averse to incorporating the article 
of the Russian treaty into that with the United States, or even to give 
any concise definition, whatever, of what constituted a blockade. Mr. 
Madison, in his letter to the American ministers at London said, 

The British doctrine of blockades, exemplified by practice, is so dif- 
ferent from that of all other nations, as well as from the reason and na- 
ture of that operation of war. The mode of notifying a blockade by 
proclamation and diplomatic communication, of what, in fact, has been 


done, is more particularly the evil which is to be corrected. Against 
these nominal blockades the article does not sufficiently close the door.’ 


In July, 1807, the American ministers, Monroe and Pinckney, pro- 
posed to George Canning to incorporate the article of the Russian treaty 
verbatim into the treaty, but this the latter refused to do.’° In all prob- 
ability the trend of affairs in Europe influenced the British not to com- 
promise themselves on this point, and caused the Americans to seek so 
assiduously some acceptable settlement of the difference. 

One other point brought out in 1805 must, however, not be omitted. 
This occurred in connection with the blockade of Cadiz, notified April 25, 


Am. State Papers, For. Rel. III, 170. 
Ibid., 195. 
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1805, after having existed as a de facto blockade for some time previous 
to that date. After the declaration the Spanish vessel Christina Mar- 
garetha was seized in the British channel by a vessel not of the blockading 
force, although the prize had left the blockaded port before the official 
notification. In his opinion, Justice Scott said, 


If it is pretended that the seizure was under the notification of the 
25th of April, which had intervened before the capture, it would have 
been prudent to have applied it only to such ships as might be supposed 
to have received notice of it.’ 


Out of this seeming conflict of opinion it is very difficult to arrive at 
the exact status of the rule of blockade. The weight of the opinions 
would, however, seem to point to the following facts: (1) that a blockade 
in order to be legal must have sufficient force applied to it to make it 
dangerous to enter or leave the port; (2) that the Americans demanded 
direct notification to vessels, while the British held that official notifica- 
tion to foreign governments was sufficient, but allowed a reasonable 
time in case of vessels at sea which could not be notified by the govern- 
ment before declaring them to be lawful prize. 

The French view of legal blockade will be brought out more fully 
later. Suffice it to say at present that it was somewhat more strict than 


even the American view. 


I]. THE NAPOLEONIC BLOCKADES 


In order to understand thoroughly the conditions as they existed 
between 1806 and 1812, it is necessary to recount briefly the prin- 
ciples laid down by the various British orders in council and French 
decrees. 

On May 16, 1806, the orders in council instituting the first blockade 
of this interesting series were issued. They in substance declared a 
blockade of the European coast from Brest to the Elbe, but, through a 
secret understanding with Mr. Fox, it was not to be enforced agianst 
Americans except between the Seine and Ostend. The rest of the coast 
was thus left open to neutral vessels, but only in so far as they were not 
laden in an enemy port, carried enemy goods, or came directly from an 


116 Robinson’s Admiralty Reports, 64. 
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enemy port. The unofficial understanding was acquiesced in chiefly as a 
favor to Americans, whom Fox strongly favored. It was, nevertheless, 
a harbinger of evil for the United States, and the government made stren- 
uous and untiring efforts to have the matter definitely adjusted by 
treaty, the negotiation of which, as before stated, was entrusted to J. 
Monroe and Wm. Pinckney. The treaty as finally signed by the two 
Americans, December 31, 1806, was notoriously inadequate in meeting 
the demands of their government and was not even considered. Further 
negotiations which took place over the controverted points were soon 
brought to a close by the decrees of Napoleon, the first of which, the 
Berlin decree, will now be considered. 

The Berlin decree was issued November 21, 1806, as a measure of 
retaliation for Fox’s blockade, the partial enforcement of which Napo- 
leon preferred to overlook, disdaining to receive his supplies through the 
concessions of his enemies. Among the abuses of international law per- 
petrated by Great Britain and calling for reprisals, as set forth in this 
decree, those bearing on blockade play an important part. England is 
accused of blockading unfortified places, of declaring blockades without 
ships enough to enforce them and others which she would be utterly 
unable to enforce, and of seeking to gain commercial advantages over 
other states through the abuse of a war measure.” 

From the above note may be derived some of the principles of block- 
ade as understood by the French at this period. The rules there laid 
down were narrowed still more when France claimed to adhere to the 

‘2 Edwards’ Admiralty Reports, Appendix to Pt. I, viii. 


The statement of the abuses referring to blockade are: 

“4. That she extends the right of blockade to commercial unfortified towns, and 
to ports, harbors, and mouths of rivers, which, according to the principles and prac- 
tices of civilized nations [as interpreted by France], is only applicable to fortified 
places. 

“That she declares places in a state of blockade before which she has not a ship 
of war, though no place can be considered in a state of blockade unless it is so in- 
vested that approach cannot be attempted without imminent danger. 

“That she even declares places in a state of blockade, which, with all her forces 
united, she is incapable of blockading, namely, whole coasts and empires. 

“5. That this monstrous abuse of the right of blockade has no other object than 
to obstruct the communication of nations with each other, and to raise the trade 
and industry of England upon the ruin of the trade and industry of the nations of 
the Continent.” 


4 
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rules of the Peace of Utrecht. In 1809 Count Champagny wrote to 
General Armstrong, 

The right, or rather the pretension of blockading, by a proclamation, 
rivers and coasts, is as monstrous (revoltante) as it is absurd. A right 
cannot be derived from the will or caprice of one of the interested parties, 
but ought to be derived from the nature of things themselves. <A place 
is not truly blockaded, until it is invested by land and by sea; it is block- 
aded to prevent it from receiving the succors which might retard its 
surrender. It is only then that the right of preventing neutral vessels 
from entering it exists; for the place so attacked is in danger of being 
taken, and the dominion of it is doubtful, and contested by the master 
of the town and him who besieges it. Hence the right of preventing 
even neutrals from having access to it.!* 


In how far this view was affected by the general military status of the 
day, it is difficult to say. One thing is evident, that should such rules 
have been applied to blockades the advantage would have been entirely 
on the side of the French and neutrals. It is difficult to conceive that 
Napoleon would have been so solicitous of the welfare of neutrals had it 
not, at the same time, been the most advantageous course for France. 
This principle if put in force would have made it utterly impossible 
for a nation having control of the sea to enforce a blockade without at the 
same time having control of the territory of the enemy. 

It has ever been the custom among nations to make reprisals against 
an enemy when the latter violates any rule of international law. This 
is the principle upon which Napoleon justified his decrees and Great 
Britain her orders in council. The injury and discomfiture which such 
an act brings upon neutrals is generally not given much consideration; 
but in this case each by shifting the blame upon the other tended, 
through the severity of the measures which it was forced to adopt, to 
cause the United States to enter the conflict on either the one or the 
other side. The rights of neutrals were a serious interference with the 
free action of the belligerents, and they were subordinated to the pur- 
poses of the latter. Whether the one side or the other suffered the more 
abuse from attack is hard to decide; but it is certain, as will be pointed 
out, that all recognized and accepted rules of blockade, as at that time 
understood by either party, were flagrantly violated not only with re- 


13 Am. State Papers, For. Rel. III, 325. 
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spect to belligerents but also with respect to neutrals. The decrees and 
orders in council were war measures, and, as such, the blow they were 
intended to deal the enemy must first brush aside the neutral if the 
latter’s rights in any degree might act as a buffer to lessen its effect. 

The Berlin decree, therefore, was a measure of retaliation against 
Fox’s blockade. To this end, although the Emperor could not keep a 
single ship of war on the seas except as a fugitive from his omnipresent 
enemies, it declared the British Isles in a state of blockade. 

In addition to this it proclaimed that: 

4. All warehouses, merchandise or property of whatever kind be- 
longing to a subject of England shall be regarded as a lawful prize. 

5. Trade in English goods is prohibited, and all goods belonging to 
England or coming from her factories or her colonies are declared lawful 
prize. 

7. No vessel coming directly from England or from the English colo- 
nies or which shall have visited these since the publication of the present 
decree shall be received in any port. 

8. Any vessel contravening the above provision (7) by a false declara- 
tion shall be seized, and the vessel and cargo shall be confiscated as if 
it were English property.'* 

From the above extracts it is readily seen how far-reaching the provi- 
sions of this decree were. If they were to be literally applied, they would 
contravene all recognized rules of blockade even to a greater extent than 
was the case with the order in council that preceded them. 

The last paragraph of the first section showed a desire on the part of 
Napoleon to compromise and lessen the severity of the order if the 
British would come to the French way of thinking. It reads: 


The provisions of the present decree shall continue to be looked upon 
as embodying the fundamental principles of the Empire until England 
shall recognize that the law of war is one and the same on land and sea, 
and that the rights of war cannot be extended so as to include private 
property of any kind or the persons of individuals unconnected with 
the profession of arms, and that the right of blockade should be restricted 
to fortified places actually invested by sufficient forces.!° 


This decree for various reasons was not fully enforced by Napoleon; 
and for nine months it assumed more the form of a municipal law than 
‘4 Anderson, Constitutions and Documents, France (Translated by James H. 


Robinson), 386-387. 
15 Thid., 386. 
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of an international order. The manner of enforcement was, however, 
not inquired into by the British Government, which responded on 
January 10, 1807, with a second order in council proclaiming on penalty 
of capture and condemnation that it is 


judged expedient to order that no vessel shall be permitted to trade 
from one port to another, both which ports shall belong to, or be in 
possession of France or her allies, or shall be so far under their control 
as that British vessels may not freely trade thereat; and that the com- 
manders of His Majesty’s ships of war and privateers have been in- 
structed to warn every neutral vessel coming from any such port, and 
destined to another port, to discontinue her voyage, and not to proceed 
to any such port.'” 


This decree would have required actual direct notice to the vessel and 
was therefore probably within reasonable limits. 

This order was followed on November 11, 1807, by a second and more 
severe order which decreed that France, her allies and colonies, were in 
state of blockade; made all goods of produce or manufacture of such 
territory subject to capture and condemnation, unless such trade in 
them be carried on through British ports; all vessels leaving blockaded 


ports were subject to capture unless they were destined for a British 


port; vessels which left port before the issuance of the order must have 
been notified of the blockade before being captured for violation of it; 
and vessels carrying French certificates of origin were subject to con- 
demnation.”’ 

It was held that these measures were justifiable because the neutral 
states acquiesced in the provisions of the French decree, which, however, 
seems not to have been the case. In a letter by Pinckney to Madison, 
November 23, 1807, we read: 


The British orders annihilate the whole public law of Europe relative 
to maritime prize, and substitute a sweeping system of condemnation 
and penalty in its place. The French decree produces no such change 
at all in that law. The last was no more than a legitimate, though pos- 
sibly an ungracious, exercise of the right of local sovereignty; while the 
former can be referred only to force, and look for the scene of their 
operation to the ocean. 


6 Am. State Papers, For. Rel. III, 5. 
Tbid., 269-270. 
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Nor can it be shown that knowledge had in any form come to the 
United States Government of a strict enforcement of the Berlin decree 
before the issuance of the order in council of November 11th. 

So long as the decree was enforced only as a local or municipal law, 
the United States did not remonstrate because it was not affected by 
the operation of the act. There was little exchange of notes between 
France and this country on this subject prior to November, 1807, when 
the more stringent enforcement went into effect. The position in which 
American vessels were placed by the contradictory and opposed decrees 
and orders was very unsatisfactory. They could not touch at France 
or her allies, and they could not touch at England, nor could they carry 
either French or British goods without subjecting themselves to capture. 

Count Champagny asserted that from the French view the United 
States was at war with England from the time that the orders in council 
were issued. France was merely waiting to see whether the United 
States would declare hostilities or not before enforcing the Berlin decree 
in its liberal purport.” 

The American Government protested strongly against the applica- 
tion of municipal laws against foreign nations on the high seas, and even 
showed astonishment at the act of France in her extraordinary declara- 
tion when she was without the slightest means of enforcing it.’ The 


Emperor’s council itself was opposed to extending the execution of the 
decree, but Napoleon was determined through it to determine the posi- 
tion of the United States in her relations with Great Britain.” 

On December 17, 1807, Napoleon met the new British order in council 
with his famous Milan decree. This decreed that the British orders 
would have the effect of denationalizing the vessels of all nations of 
Europe, thus affecting the sovereignty of the states themselves; and 


8 Am. State Papers, For Rel. III, 250. 
'8 Madison to Armstrong, Feb. 8, 1808. 
“That the execution of local laws against foreign nations on the high seas is a 


violation of the rights of the former and freedom of the latter, will probably not be 
questioned. A contrary principle would, in fact, imply the same exclusive dominion 
over the entire ocean as is enjoyed within the limits of the local sovereignty, and a 
degradation of every other nation from its common rights and equal rank.” Am. 
State Papers, For. Rel. III, 249. 

* Am. State Papers, For. Rel. III, 250. 
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that all vessels submitting to search or entering British ports become 
ipso facto denationalized and hence are English property; that such 
vessels are subject to capture as lawful prizes; that all vessels either 


going to or coming from English ports, colonies or any country in the 
possession of English troops are lawful prize; that the decree shall not 
apply to such countries as force England to respect their flags; and that 
the decree shall be ipso facto abrogated and void so soon as the English 
Government shall abide by the principles of the law of nations.”! 

The enforcement of these blockades seems to have been something 
just short of legalized piracy. Napoleon could keep but few scattered 
cruisers and privateers on the seas, with which he now began to prey 
upon American trade. England’s whole navy, large as it was, was 
notoriously inadequate to maintain a blockade of the European Con- 
tinent and the French colonial possessions. Seizures by both sides were 
numerous, and it is small wonder that the United States Government 
changed from official protest to active measures of defense. The counter- 
strokes of the belligerents became more destructive to neutrals than 
to the belligerents. The United States Government sought to protect 
its commerce against such unlawful spoliation. The reckless Yankee 
skipper began to trump up various excuses for blockade running, among 
which some of the most prominent in the British admiralty reports are 
the “distress of the vessel,’’ ‘exhausted crews” and “‘entered to procure 
a pilot.” 

The United States Government unofficially ordered American vessels 
not to speak to British cruisers, but rather to run, upon which Sir William 
Scott of the British High Court of Admiralty remarked, 


If these directions are to be taken in their full extent, as authorizing 
the masters of American ships to fly from British cruisers, it is a prac- 
tice which, I venture to say, will be attended with very great incon- 
venience to American navigation. It must be understood that every 
commissioned cruiser has an undoubted right of inquiry, and it is not 
the arbitrary decrees of other belligerents that can abrogate it. On 
strict principle, to defeat that right by evasion might be as penal as 
to resist it by force, though it has not been held so in practice.** 


21 Anderson, Constitutions and Documents, France, 303-304. 
22 The Mentor, Edwards’ Admiralty Reports, 208. See also the Arthur, [bid., 203, 
and the Elizabeth, Ibid., 198, all decided in 1810. 
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The reason for these evasions and subterfuges becomes apparent when 
it is understood that the admiralty court held that, in case a vessel is 
forced to break blockade out of necessity, such, for instance, as need of 
repair or stress of weather, and does not deliver its cargo, it is not sub- 


ject to capture.” 


In the case of the James Cook the court held that it has been de- 
termined over and over again that a ship is not at liberty to go up to 
the mouth of a blockaded port even to make inquiry; that in itself is a 
consummation of the offense, and amounts to an actual breach of block- 
ade.** 


On December 21, 1807, Congress passed the Embargo Act prohibiting 
the sailing of any vessel from any port of the United States to any for- 
eign port, except foreign armed public ships and foreign merchant ves- 
sels in ballast. 

On January 8, 1808, a supplementary act was passed requiring coast- 
ing and fishing vessels to give bonds to re-land their cargoes in the 
United States, and still later (March 13th) the provisions of the act 
were so extended as to include all vessels whether of the size required 
for registration or smaller. 

As a result of the embargo, Napoleon on April 17, 1808, issued his 
Bayonne decree directing the confiscation of all American vessels in 
French ports, or which should arrive in them, reasoning that no Amer- 
ican vessel could be on the ocean under the embargo, and that therefore 
those that pretended to be American were in reality British.*° There 
was some foundation for his assertion, because the American vessels 
which evaded the embargo did so often through the use of fraudulent 
British papers and registers. 

The embargo becoming very unpopular with the American people, 
it was repealed, and in its place was substituted the Non-Intercourse 
Act, March 15, 1809. This act prohibited all commercial intercourse 
with Great Britain and France. 

This was closely followed (April 26, 1809) by a British order in council 


23 The Charlotta, June 20, 1810, Edwards’ Admiralty Reports, 252. 
24 The James Cook, July 3, 1810, Ibid., 264. 
25 Am. State Papers, For. Rel. III, 291. 
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revoking the orders of the 11th of November, 1807, but declaring in 
their place a blockade of the ports of Holland, France and Italy.” 

Napoleon now seemed to suffer one of his peculiar changes of front, 
and in June, 1809, he decreed that inasmuch as the United States had 
obtained the revocation of the British orders in council of November, 
1807, the Milan decree should be withdrawn. In August, however, 
the Emperor, through another change of policy, issued a secret decree 
providing for the confiscation of any American ship that should enter 
the ports of Spain, France or Italy, and to these Holland was shortly 
added.” 

Macon’s Bill No. 2 repealed the Non-Intercourse Act and authorized 
the President to prohibit commerce with either one of the belligerents 
who should not recede from its policy of war on neutrals before March 3, 
1810.% This re-established freedom of commerce until one or the other 
of the belligerent states should withdraw its orders or decrees. 

Or March 23, 1810, Napoleon issued his Rambouillet decree, as a 
remonstrance against the acts of the United States, in which he pro- 
vided: * 

1. That all vessels navigating under the flag of the United States, 
or possessed in whole or in part by any citizen or subject of that Power, 
which, dating from May 20, 1809, may have entered or shall enter into 
the ports of our Empire, our colonies or the countries occupied by our 
armies, shall be seized, and the products of the sales shall be deposited 
in the surplus fund. 

Vessels charged with dispatches were exempted. 

Upon knowledge of this decree, the United States was almost ready 
to go to war with France; and it was probably the knowledge of lack of 
preparation which restrained the government from taking the step. The 
policy pursued by France up to this time was now found to injure that 
country more than it benefited her, and in August, 1810, Napoleon in- 
structed his Foreign Minister, the Duc de Cadore, to notify the Amer- 
ican Minister, General Armstrong, that after November 1, 1810, the 
Berlin and Milan decrees would cease to operate as far as the United 

* Anderson, Constitutions and Documents, France, 394-6. 

27 E. Channing, The American Nation, Vol. 12, p. 243. 


% [bid., 245. 
29 Anderson, Constitutions and Documents, France, 396-397. 
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States was concerned.*” On the same day, however, Napoleon ordered 
that all American vessels which had arrived at French ports between 
May 20, 1809, and May 1, 1810, should be confiscated, and that no 
American ship arriving in a French port before November Ist, should 
be permitted to discharge its cargo without a license.*" 

Under the provisions of the Duc de Cadore’s letter one case, that of 
the New Orleans Packet, was decided in favor of the United States, and 
this was now used in an attempt to have the British orders in council 
repealed. But obtaining no satisfaction from this source, Madison, 
who took the Duc’s letter to mean what it said, on November 2, 1810, 
issued a proclamation cutting off all commercial intercourse with Great 
Britain.** 

The British took the view that a decree officially instituted must be 
also officially revoked, and that the Duc de Cadore’s letter was not 
such official revocation of the French decrees.**® They held also that 
the British orders would not expire of themselves on the revocation of 
the French decrees, but were dependant upon special repeal of the 
government. The authenticity of the Duc’s letter was at the time 
questioned by the British High Court of Admiralty in the case of the 
Snipe and Others.*4 

In the case of the Fox * Justice Scott held that the British orders 


were just, so long as they were retaliatory, but that as soon as they 
ceased to be retaliatory, they ceased to be just; that, although a state 


Letter of the Duc de Cadore. August 5, 1810. Edwards’ Admiralty Reports. 
App., Part I, xxi. “I am authorized to declare that the Berlin and Milan decrees 
are revoked, and will cease to have their effect from the Ist of November: It being 
well understood that the English shall revoke their orders in council, and renounce 
their new principles of blockade, or that the United States will cause their rights 
to be respected by the English.” 

31 Channing, The American Nation, 249. 

82 Thid., 250. 

‘3“The declaration of the person styling himself Duc de Cadore, imports no 
revocation; for that declaration imports only a conditional retraction, and this upon 
conditions known to be impossible to be complied with. It has been urged that the 
American Government has considered it otherwise, and has so declared it for the 
regulation of the conduct of the people of that country.” The Fox and Others, 
Edwards’ Adm. Reports, 316, decided May 11, 1811. 

34 Edwards’ Adm. Reports, 383-395. 

35 Am. St. Papers, For. Rel. III, 418 et seq. 
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is never at liberty to apply a rule harsher than that of the law of nations 
unless through a just provocation as a retaliatory measure, it is the duty 
of the court to carry out the measure and it is the duty of the state to 
decide when the provocation ceases. As a result of this decision, 28 
vessels, valued at $254,300, with cargoes valued at $515,500, were 
declared confiscated by the British prize courts between June 18, 1811, 
and July 5, 1811, which probably more than any other circumstance 
made the breach between the United States and Great Britain irrepa- 


rable. 

On the 28th of April 1811, Napoleon officially revoked the Berlin 
and Milan decrees in consideration of the fact that the Congress of the 
United States had on the 2nd of March of the same year ordered the 
execution of the Non-Intercourse Act against Great Britain which had 
been proclaimed November 2, 1810, by President Madison, but the 


operation of which had been postponed.* 

This was submitted to Lord Castlereagh by Mr. Russell in proof of 
the revocation of the French decrees on May 20, 1812, in an endeavor 
to have the British orders repealed; but it was not until June 23, 1812, 
that the orders of January, 1807, and April, 1809, were definitely re- 
voked. The repeal, however, came too late, for on June 18, 1812, Con- 


gress had declared war upon Great Britain. 


II]. FINAL SETTLEMENTS 

During the negotiations for peace carried on by the American diplo- 
matie representatives at Ghent in 1814, the question of blockades was 
submitted to the British plenipotentiaries in a project of a treaty of 
peace (Nov. 10, 1814). This, however, is as far as the matter was car- 
ried, as it was declared inadmissible by the British delegates. The 
provisions contained in this proposed article were, that notification must 
be made directly to the vessel, and that confiscation should be allowable 
only upon an attempt to enter the blockaded port after such notification. 
The proposed definition of blockade was that of the Russian treaty of 
1801. 

In order to determine what characterizes a blockaded port, that de- 
nomination is given only to a port where there is, by the deposition of 

3 Am. St. Papers, For Rel. III, 482. 
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the Power which attacks it with ships stationary or sufficiently near, an 
evident danger in entering.” 


In the final treaty of peace of December 24, 1814, the subject did not 


even receive mention. 

The losses suffered by American merchants through the operation of 
Napoleon’s decrees were kept alive through diplomatic channels under 
the name of French Spoliation Claims, which were finally settled by 
the treaty of July 4, 1831. In November, 1816, Albert Gallatin brought 
the subject before the Duke de Richelieu, but the French Government 
was compelled in an unofficial way to reject the claims, because of finan- 


cial and other embarrassment, but it considered this to be in no way an 
official answer.* Subsequent to this the claims were repeatedly ad- 
mitted by the Duke de Richelieu, Vicount de Montmorency, M. de 
Villele and Count de le Ferronnays. But the French public officials 
tried continually to weaken them.” 

Van Buren held 

That the present Government of France is, by the established prin- 
ciples of public law, responsible for those acts, is not, at this day, an 
open question among civilized nations. The consequences of an oppo- 
site doctrine would strike at the root of all confidence in the dealings 
between different nations.” 

Rives, who negotiated the treaty for the United States, expressed 
the American point of view when he said: 

The Berlin and Milan decrees being gross violations of the public 
law and faith of treaties [having special reference to the provisions of 
Articles XII to XXVI of the treaty of September 30, 1800,| are such 
acts as no sovereign can rightfully perform, and must, therefore, be 
regarded as null and void.*! 

The matter was left to a French commission, which allowed the claims 
of the United States in the following cases: 

1. Sequestration where the property had not been definitely con- 
demned by the Council of Prizes. 

37 Am. State Papers, For. Rel. III, 739. 

38 Ex. Doc. 147, Vol. 3, p. 51. 22d Cong., 2nd sess., 1832-33. 

89 Thid., p. 20. 

 Thid., p. 23. 

[bid., p. 76. 
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2. Where the vessels were destroyed at sea. 

3. Where condemnations which purported to be made by virtue of 
the Berlin and Milan decrees, in being definitely repealed, were, accord- 
ing to the French Government, to be thenceforth considered as not 


having existed. 

4. For all supplies derived from citizens of the United States for 
debts otherwise due. 

5. Where the sentences of condemnation gave a retrospective effect 


9 


to the decrees under which they purported to be made.* 

The payment by France to the United States of the sum of $5,000,000 
in settlement of all the claims as above given settled beyond dispute 
the illegality of at least certain applications of the French decrees; but, 
in addition to this, they established their own illegality by outlining as 
a preface and justification of their being the generally accepted prin- 
ciples of blockade as at that time understood by nations. 

ARCHIBALD H. STOCKDER. 


42 Ex. Doc. 147, Vol. 3, p. 51. 22d Cong., 2nd sess., 1832-33. 


THE NEUTRALITY OF HONDURAS AND THE QUESTION 
OF THE GULF OF FONSECA ! 


The members of the Central American Peace Conference, held at 
Washington in 1907, primarily intent upon devising all possible ways 
and means of maintaining permanent peace in the Isthmus, sought to 
introduce into the treaties which resulted from the Conference not only 
those means and recourses which experience had shown would preserve 
good understanding and harmony among the five states, but, more 
particularly, they endeavored to find new methods which would streng- 
then the desideratum of the Conference by eliminating the causes of civil 
or interstate wars which might in the future occur in the Central Ameri- 
can countries. 

Naturally, the arsenal to which the Conference had to turn for the 
new arms to combat the causes of and prevent all war and revolution, 
could be none other than historical experience and the principles of 


international law. 
The negotiators of the Central American treaties well knew the facili- 


ties which the large and sparsely populated Honduranean territory had 
many times afforded to Central American military leaders to promote 
revolutions and wars which have laid waste more than one country of 
Central America. The geographical circumstance that the territory of 
Honduras occupies a central position between Guatemala, Salvador and 
Nicaragua, which have been the most warlike in our history, has in no 
small degree facilitated the development of revolutionary and warlike en- 
terprises, which have used the extensive and uninhabited regions of Hon- 
duras as a basis of operations, so to speak. It is on this account that 
the three most warlike countries have naturally exerted themselves to 
obtain the alliance, or at least the benevolent neutrality, of Honduras. 

Since very early in our independent life, it has been understood that 
Honduranean territory was something like the political center of gravi- 
tation for the forces which have sought to reach an equilibrium in the 


1 Translated from the original Spanish by Pedro Capé-Rodriguez. 
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different historical combinations of the Central American balance of 


power, and hence those forces have always attempted to obtain such 


support as that center of gravitation offered to them, whether by means 
of an alliance with the Government of Honduras, or by actually seizing 
a central strategical and political point within its territory. 

This happened in the first and most disastrous Central American war, 
which extended from the fateful decree of October 10, 1826 to the occu- 
pation of Guatemala in 1829, when the servile party which defied 
Central America, undertook, as its first and principal measure, to or- 
ganize the Milla expedition against Comayagua, with the historical 
and false pretext of the tobacco of the Llanos. 

It is to be noticed that in the principal campaign developed against 
Salvador, which openly opposed the Guatemalan policy of 1826, the 
party which won at Arrazola and besieged San Salvador always consid- 
ered that the auxiliary and joint campaign which it undertook against 
Honduras would exert a very powerful influence upon the final result 
of the war against Salvador. An evident proof of that political and 
military view of the servile party, is that the expedition of Colonel 
Dominguez was detached from the Mexican general headquarters and 
sent against the eastern departments bordering on Honduras. Upon his 
triumph at Trinidad and Gualcho, the great Morazan, who was born 
in Honduras, very clearly demonstrated as a maxim of Central Amer- 
ican military history, that in order to insure the result of a campaign 
of Guatemala against Salvador, and vice versa, it is necessary to count 
upon the alliance or the strict neutrality of Honduras. 

Subsequent wars but confirmed this political and military axiom, 
which constitutes one of the laws of our history. In 1876, the victory 
of Apaneca and its logical consequence, the lifting of the siege of Ahua- 
chapan, would have decided the triumph of the Salvadorian arms, 
if the battle of Pasaquina, the work of the complicity of Honduras, 
which was made the base of operations of the Guatemalan army of 
Solares, had not compelled the Government of Salvador to capitulate. 

It has also been seen that since 1894 the alliance between Honduras 
and Nicaragua constitutes a constant peril to the security of Salvador 
and Guatemala, when the question is viewed from an opposite military 


standpoint. 
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Consequently, the historical and military law which we have just 
mentioned, was impressed with all the force of established tradition 
upon the minds of the negotiators of the treaties of Washington, and 
they naturally had to solve the problem of Central American peace, 
for the consolidation of which they had been delegated, by maintaining 
unimpaired the military and political balance in Central America 
through a diplomatic and juridical combination that should always 
keep free the common center of gravitation upon which the politics and 
tranquility of Central America turns. Such a combination, from a 
diplomatic and juridical! point of view, could not be other than the 
permanent and effective neutralization of Honduranean territory in 
Central American conflicts. 

This solution of the prob’'’m appeared so natural and so feasible 
to the Central American negotiators that the doctrine of the permanent 
neutrality of Honduras was welcomed by all with marked good faith and 
sympathy. And the North American statesmen who were interested 
in the suecess of the Central American conferences quickly realized 
the transcendent efficacy of such a combination of Central American 
politics and welcomed it with eagerness as an excellent and happy solu- 
tion of the pacific idea which the Central American Conference was 
called upon to realize. 

From this community of ideas and from these historical facts which 
are traditional with the Central American people, sprang the civilized 
and peaceful idea of creating a buffer, physical, moral and political, by 
declaring Honduranean territory inviolable for war purposes and by 
preventing its government from intervening in or favoring the Central 
American contentions which have so much flourished on its soil. 

In order to realize this great thought of the permanent neutrality 
of Honduras there remained only to find a formula that should not 
offend the dignity of Honduras and that should conform to the principles 
of American public law. 

This formula was easily found by the Conference. It was said that, 
if, by virtue of the sovereign right which every people has to dispose 
of its own destiny, Honduras should herself voluntarily declare her 
perpetual neutrality, the honor and integrity of the Honduranean 
state would be perfectly preserved; and it was also suggested that if all 
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the other Central American states should in response to such a declara- 
tion, pledge themselves to respect the permanent neutrality of Hon- 


duras and not to violate her territory in any case, there would be found, 
through such a diplomatic circumlocution, a happy formula that would 
without detriment to anyone consecrate the fundamental and cate- 
gorical principle of the perpetual neutralization of the Republic of 


Honduras. 

Such was the origin and such must be and is the spirit and scope of 
the principle of the permanent neutrality of Honduras, expressly es- 
tablished in Article III of the General Treaty of Peace and Friendship, 
concluded at Washington, on December 20, 1907, by the plenipotentiary 
delegates of the five Republics of Central America. 

The terms of this stipulation are as follows: 


ARTICLE III 
Taking into account the central geographical position of Honduras 
and the facilities which owing to this circumstance have made its terri- 
tory most often the theater of Central American conflicts, Honduras 
declares from now on its absolute neutrality in event of any conflict 
between the other Republics; and the latter, in their turn, provided 
such neutrality be observed, bind themselves to respect it and in no 

case to violate the Honduranean territory. 


The meeting of the minds and the assent of the state which declared 
its permanent neutrality and of the four states which accepted it and 
engaged to respect it and not to violate its territory, give rise to a legal, 
perfect and clear contract, having all the juridical effects which are 
derived from a state of conventional and permanent neutrality, in 
accordance with the principles of international law which govern and 
regulate the permanent neutrality of states. It cannot be understood 
nor even conceived, that, in a bilateral, mutually obligatory and solemn 
contract, such as a public treaty or a diplomatic agreement must be, 
two or more states should engage in the unusual task of making abstract 
declarations, without juridical consequences of a binding and practical 
value. Although the form of such declarations may not be, as it is in 
this case, so peremptory and indubitable, it would always be necessary 
to give and to attribute to them the proper effects which their juridical 
nature imports and which their character of a solemn international 
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agreement implies in conformity with the principles of international 
law which establishes and regulates, in a clear and positive manner, the 
rights and obligations which naturally spring and flow from a conven- 
tional neutrality freely adopted by a state, in its relations of contractual 
and positive law with all the other states, for which it creates the legal 
bonds and relations involved in the status of voluntary and perpetual 
neutrality. 

History and juridical principles jointly show us that the first condition 
of all neutrality is that the state which desires to occupy such a jurid- 
ical situation must be firmly determined to remain independent and 
neutral, that is to say, resolved to protect itself against any attempt 
at annexation or violation on the part of its neighbors or of a stranger, 
not to interfere in their disputes, and to observe a strict neutrality and 


impartiality in all their conflicts. 

It seems unquestioned that one of the principal objects of the concept 
of the idea of permanent neutrality, is to impose upon the states which 
recognize and guarantee it, the duty to consider themselves isolated 


or separated by an insurmountable wall around the neutralized terri- 
tory, and to hold themselves, as it were, at a distance from the strate- 
gical points included within the neutral zone which, for that very reason, 
none of them ought to occupy, nor avail themselves of in any way in 
order to obtain any advantage over or become a threatening danger 
to the others. 

This rule of equity and impartiality, which is applicable to the guar- 
anteeing states, is equally applicable to those which are friends, allies, 
protectors of, or in coalition with, any of them, in respect to the others, 
even in case they have neither guaranteed nor recognized such neutrality, 
should they attempt to violate it under the cover of any of those which 
are under obligation to respect it. In a word, what one of the guarantee- 
ing states cannot do by itself, it cannot do by or for another, because 
the object of neutrality, for the countries which recognize it, is to pre- 
serve in the neutralized country such conditions as will insure to all 
its guarantors and neighbors the absolute security of their boundaries. 
In this sense neutrality constitutes a more concrete, effective and def- 
inite form of the right of self-preservation of nations; a natural and 
absolute right which gives to conventional neutrality all the value and 
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efficacy of those treaties the object of which is the sanction of the eternal 
principles of justice and equity which must govern the relations of 


nations as well as those of individuals. 

The principles of natural law are not the only ones which give support 
to the real concept of neutrality which I have just mentioned. Positive 
law, as well as the practice of diplomacy equally, have also always 
understood it in this manner, ascribing to it a similar nature, sense and 
scope. 

A great statesman and eminent historian, defending in the French 
Parliament the neutrality of Belgium, which had just been provided 
for in the Conference of London in 1831, defined thus the scope of the 
neutrality of Belgium as well as that of Switzerland: 


The Alps [said Adolph Thiers in his speech of November 20, 1831] 
constitute one of the most important parts of the frontiers of Europe. 
Austria, Germany, Italy and France are not willing to cede them to 
each other, nor to any of them. What to do then? Nothing can be 
simpler; they have placed them in trust in the hands of a valorous and 
prudent people who keep them and who cannot in any event abuse 
them. That is the object of the Swiss neutrality! * * * In Belgium 
there is also a portion of the frontiers which neither England, nor Ger- 
many, nor France, are willing to cede to each other; such are the shores 
of the ocean and the mouth of the principal rivers of Europe. That is 
the object of the Belgian neutrality! * * * 


And how right the thought of European diplomacy was in 1831! If 
the Swiss frontiers had not been neutralized, neither France, nor Aus- 
tria, nor Germany, nor Italy, would have been able to divert in the 
present war the great forces which they have not been obliged to place 
on their Swiss border, and the territory of Switzerland would not be 
to-day a peaceful and tranquil refuge, in the midst of the great furnace 
which is consuming the belligerent countries. 

But it might be said that Belgian neutrality has been impotent 
to afford peace and protection to the noble and heroic Belgian people. 
The universal reproof and condemnation which the cultured world 
has fulminated against the violation of the guaranteed neutrality of 
Belgium, is the greatest proof of the efficacy of its establishment, be- 
cause no sanction is more effective in showing the virtue and efficacy 


of a principle of justice, than the evils which it occasions and the indig- 
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nation which its violation and disregard awakens in the human con- 
science. Had Belgian neutrality been respected, perhaps England 
would not have entered into the conflict, and the march of events in the 
great European war would be very different. 

That is the reason why publicists agree that a conventional neutrality 
is not only advantageous and wholesome for the neutralized state, but 
its consequences must extend, and in effect they do extend, to third 
parties, since the latter are obliged to respect it, under penalty of bring- 
ing against them a coalition of the coguaranteeing states and the vio- 
lated country. The example which we are witnessing in Belgium is 
very instructive and suggestive, and demonstrates to us that neutrality 
is an institution of natural and international law, which humanity has 
consecrated as one of its greatest triumphs in the field of diplomacy and 
justice. 

[t is well known that the Congress of Vienna of 1815, in pursuance 
of the plan of confining revolutionary France within its ancient bound- 
aries and of establishing in the north, between the ocean and the Rhine, 
a bulwark against French ambitions, separated Belgian territory from 
that of France, to which it had been annexed, and, instead of constitut- 
ing Belgium an independent country, made the grave mistake in order 
to satisfy the aspirations of England, of annexing the Belgian provinces, 
considered as vacant territory, to the Dutch Monarchy. As the result 
of this achievement of English diplomacy Belgium in 1830 threw off the 
Dutch yoke and provoked a European crisis by upsetting the balance 
of power established by the Congress of Vienna. Naturally, France lent 
its support to the subversive movement of the Belgians and threatened 
to intervene in their behalf if the other Powers which guaranteed the 
annexation of Belgium to Holland in 1815 should attempt to reéstablish 
the equilibrium of the treaties. In this way the Belgium revolution for 
independence was consummated, and England, this time more farsighted 
and realizing the error of the forcible annexation of 1815, refused all 
armed support to the King of Holland, under the pretext that it was 
too late. 

Lord Aberdeen, realizing that the integrity of Holland as conceived 
by English diplomacy, would, if maintained by force, entail grave 


dangers for the general peace,ingeniously proposed to the Dutch Govern- 


516 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ment to submit the Belgian question to a conference of plenipotentiaries 
of the five great Powers, which should meet in London. The Dutch 
Government accepted Lord Aberdeen’s scheme demanding only that 


the conference begin its labors by declaring an armistice between the 
Dutch armies and the Belgian rebels, which in substance was an implied 
admission that the treaties of 1815, the only title upon which the re- 
establishment of Dutch control in Belgium might be defended before 
the Conference, were invalidated. 

As the new alliance between England and France would support the 
new combination which, by the very nature of things, was imperative, 
the absolutist Powers which had guaranteed the arrangement of 1815 
saw no other way out of the situation than to join in the attitude of 
the English government. Metternich, who was an indefatigable worker 
for the preservation of the monument erected by the Congress of Vienna, 
could do nothing else and confined himself to seeing that the new com- 
bination should counterbalance French ambitions, and in order to 
maintain the balance of power of 1815 that Belgium, if incorporated 
with France or made only nominally independent, it should never be 
left in fact under the control of the French Government. 

Having arranged an armistice, which was accepted by the belligerents 
from the first session of the conference, the conference decided to invite 
the King of the Netherlands to send a delegation to it, in order that 
Holland might take part in its deliberations, pursuant to Article IV 
of the protocol concluded at Aix-la-Chapelle on November 15, 1818. 
In order to keep within the purpose of the conference it was necessary 
that it should not depart from its fundamental mission by disregarding 
the interests of Europe, which were necessarily united for the preser- 
vation of the general equilibrium. With this purpose in view, the 
conference, at a session held on December 20, 1830, recognized that the 
aim of the signatory Powers of the Treaty of Vienna in reuniting Bel- 
gium and Holland was the formation and establishment of a just balance 
of power in Europe for the preservation of the general peace, and as 
the Belgian revolution showed the inefficacy of such a combination, ‘the 
Conference had to discuss and agree upon new and more appropriate 
and adequate arrangements to combine the future independence of 
Belgium with the interests and security of the other Powers and with 
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the European balance of power.”” These facts are sufficient for us to 
determine the nature of the purposes and the evolutions which they 
underwent within the conference; which are important in the consid- 
eration of the subject of this article. 

The Conference of London met upon the initiative of the King of 
Holland (in reality imposed by England), by virtue of the right which 
the Congress of Aix-la-Chapelle gave to every sovereign to ask the Powers 
for their diplomatic good offices, in the absence of material help. By 
the first resolution of the conference which virtually contained the 
principle of the separation of the two belligerent countries, the confer- 
ence substantially assumed the character of a mediation, which the 
King of Holland had also to accept. By the protocol of December 20, 
which ended the revolution, the conference quickly assumed the charac- 
ter of a real arbitration. 

\ssuming thus this important role, the conference did not now under- 
stand that it must confine itself to the humble task of studying and 
proposing to the belligerents, for their approval, the most appropriate 
basis for the solution of the armed dispute between them; but it went 
further and assumed the character of a court which supremely decides 
the question in all its details and believes itself entitled to impose its 
judgment without appeal, as a high European court, upon the contend- 
ing parties, whose only right was thus reduced to furnish data and ex- 
press opinions which might enlighten the discussions of the conference. 

Whatever the prescriptions of international law may be, diplomatic 
history teaches us that real mediations, whether in time of peace or 
in time of war, have almost always assumed the role that the Confer- 
ence of London saw itself soon compelled to take. Such was the media- 
tion which France imposed upon Austria and Prussia at the peace 
of Nickolsburg, and such was also the mediation which M. Thiers asked 
at London, Vienna, St. Petersburg, and Florence, in September, 1870, 
during his painful viacrucis before the European courts. 

This is even more important to remember, if we consider that the 
Central American Conference of Washington had all the characteristics 
of a mediation between Salvador, Honduras and Nicaragua after Nama- 
sigiie and in spite of the change which took place in the system of al- 
liances created between the three belligerents as a consequence of the 
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fall of President Bonilla and the establishment of the new Government 
at Tegucigalpa. 

It is true that the King of Holland and the provisional Belgian Govern- 
ment, protested against the powers assumed by the Conference of 
London; but it is also true that the latter maintained its right to solve 
as arbitrators all difficulties presented by the peculiar conditions upon 
which the separation of Belgium must be effected, whether in respect 
of the territorial distribution of the new State or in regard to the national 
debt. 

The conclusions of the conference, however, once they had been def- 
initely formulated in respect of the territorial extension of the new 
Belgian state, the proportion of debts which it ought to assume, and its 
international legal situation, met with very strong cpposition, not only 
by the Dutch Government, but by the Belgian Government, which the 
conference had intrusted to Prince Leopold of Saxe-Coburg, whose candi- 
dacy for the Belgian crown was successful within the conference owing 
to the persistent opposition of England to the candidacy of the Duke 
of Nemours, because he was a son of King Louis Philip and because 
of the sympathy with which the Belgians had welcomed his candidacy. 

It is not relevant to relate the vicissitudes which the principles agreed 
to by the conference suffered before they were definitively accepted 


by the contending parties, who repeatedly interposed their vetoes for 


the purpose of obtaining as many advantages as possible, in accordance 


with our exclusive interests and ambitions. So far as the purpose of 
this article is concerned, it is important only to relate the different forms 
in which the great principle of the neutralization of the new Kingdom 
of Belgium was formulated in the complex and protracted negotiations 
during and which followed after the conference until January 29, 1839, 
when, the conference having again met succeeded at last in having 
Holland and Belgium accept by solemn treaties the basis formulated 
by the Conference of London on October 15, 1831. 

The permanent neutrality of Belgium assumed two different forms 
during the first Conference of London. In the treaty concluded by this 
assembly on January 26, 1831, these two stipulations are found: 


Article V. Belgium, within such limits as shall be agreed upon and 
marked out in conformity with the bases established in Articles I, II 
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and IV of the present protocol, shall form a perpetually neutral state. 
The five Powers shall guarantee to her such perpetual neutrality, as well 
as the integrity and inviolability of her territory within the above 
mentioned limits. 

Article VI. In just reciprocity, Belgium shall be obliged to observe 
this same neutrality toward the other states and not to commit any 
act against their internal or external tranquility. 


This form of neutrality aroused much turmoil in Belgium for it was 
believed that it meant an impairment of its sovereignty and an attack 
upon its internal autonomy. 

Subsequently, on June 24, 1831, the conference, which was constrained 
to change its plans so that Belgium and Holland might accept them, 
proposed new bases for an arrangement, and wishing to satisfy Belgian 
public opinion in regard to the question of neutrality, endeavored to 
destroy its distrusts and apprehensions by means of a new formula. 
Indeed, the treaty known as the “Seventeen Articles Treaty,”’ gave to 
the principle of perpetual neutrality a new form, as follows: 

Article IX. Belgium, within such limits as shall be marked out in 
conformity with the principles embodied in the preliminary protocols, 
shall form a perpetually neutral state. The five Powers, shall, without 
claiming to interfere with the internal regime of Belgium, guarantee to 
her such perpetual neutrality, as well as the integrity and inviolability 
of her territory, within the limits mentioned in the present article. 

Article X. In just reciprocity, Belgium shall be obliged to observe 
this neutrality in respect to the other states and shall not attempt to 
commit any act against their internal or external tranquility, and shall 
always preserve the right to defend herself against all foreign aggres- 


sions. 


According to these diplomatic documents it must be concluded that 


the principle of perpetual neutrality is not inconsistent with the absolute 


internal autonomy of the perpetually neutral State, nor with its external 
liberty. The diplomatic history of Belgium and Switzerland sufficiently 
establishes this fact. It also must be concluded that a guarantee of neu- 
trality carries with it a guarantee of the inviolability and integrity of 
the neutralized territory. 

Upon the other hand, the guaranteed state must observe constant 
and absolute neutrality as regards the other states, whether in peace 
or in war, and, as a corollary of this obligation, it cannot intervene 


520 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in the internal or external affairs of the other states, this limitation being 
a natural one derived from the very purpose of perpetual neutrality. 
Otherwise, the guaranteeing Powers would assume a duty the conse- 
quences of which would be at the mercy of the conduct of the guaranteed 
state, which would be neither just or expedient. Perhaps for this reason, 
the acquisition of the Belgian Congo was vested in the person of King 


Leopold, without investing it in the Belgian state, the result thus being 


a sort of personal union between the two countries. It is just this limi- 
tation which constitutes one of the most powerful consequences of the 
principle of neutralization, both for the neutralized country and for 
all others concerned, since the inability of the former to mix in such 
matters within the field of diplomacy and politics of the latter is the 
best guarantee that the neutralized country will never, nor in any case, 
assume a position which might be dangerous or compromising for the 
Powers interested in its perpetual neutrality. 

The neutral state, however, always retains the right to defend itself 
against any attempt or aggression from without; so that it does not 
relinquish the right to provide the means to protect itself nor anything 
that may maintain the inviolability of its sovereign rights and the 
integrity of its domains. This consequence is also very natural and 
flows spontaneously from the principle of neutralization itself, the 
supreme purpose of which is its maintenance unimpaired, not only in 
the interest of the neutralized country, but more especially in the in- 
terest of- neighbors and guarantors, which is a general interest, and, 
therefore, humanitarian. Otherwise the political equilibrium could not 
be preserved, and the states concerned in the neutrality would be obliged 
for their own preservation and safety, to retain control and supervision 
over everything that may affect the status and political and juridical 
situation of the neutralized country. 

The neutral state, therefore, does not commit undue acts by entering 
into closer alliances with its coguarantors, and, in certain cases, even 
with strangers; provided, however, that the sole and obvious object 
of such alliances be to secure and guarantee the complete preservation 
of the legal status of the neutrality agreed upon. 

It is for that reason that small consideration was given in the diplo- 
matic world to the charge made by the German Government regarding 
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the alleged Belgian-British negotiations of 1911-1912 for the purpose 
of concluding a military alliance which, in view of the plain threats of 
Germany against its stability, should protect and safeguard the neutral- 
ity of Belgium. The papers which the Germans say they found in the 
military archives at Brussels prove nothing against the right of the 
defense of Belgian neutrality which has so justly and for so long con- 
cerned and demanded the attention of England. 

On the other hand, Belgian and French military writers had for 
a long time denounced the impending violations of Belgian neutrality 
disclosed by the formidable plans of invasion which the Germans were 
preparing on their frontier bordering on Belgium, in order to pass across 
the latter in their enveloping march against the French armies. A 
number of years ago the Belgian General Ducarne denounced the 
apparent intention of the Germans to make Belgian territory a base 
of operations against France, and the French Generals Langlois and 
3onnal made an extensive examination of the suggestive declarations’ 
of General Ducarne. The Rhine province bordering on Belgium, which 
had nearly always been devoid of railroads, was suddenly covered with 
numerous strategic double tracked railways, upon the left bank of the 
Rhine, especially in the region of Eifel, in the Nahe valley and on the 
strategic road Iréveris-Malmédy. Numerous military bridges were 
built across the Rhine at Cologne, Dusseldorf and Ruhrort, and the 
military landings in such regions were considerably increased. And 
then, there was the formidable military camp at Eupen right upon the 
Belgian border just across from Liege! These facts, already considered 
as violating the neutrality of 1831, have been abundantly confirmed 
by the German invasion of the neutral territory itself. 

The duty of the neighboring and guaranteeing states must, there- 
fore, be very strict in respect of the drawing of military plans in the 
proximity of the neutralized territory. And this obligation, which is 
naturally and necessarily derived from the principle of conventional 
neutrality and which must be firmly maintained, will give us much 
light to clear the new juridical situation in the Gulf of Fonseca conse- 
quent upon the conventional and permanent neutrality of Honduras 
and the adjacent seas which are an integral part of it. 

As I said before, only eight years afterwards Holland agreed fully 
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to recognize the political and juridical status of the Belgian territory 
which because of the rebellion of 1831, the Conference of Lonaon had 
taken away, and the new relations that arose between the two states 
in consequence of the establishment of the new kingdom in the sui 
generis form of a state perpetually neutralized. Indeed, on May 14, 
1838, Holland declared to the Powers concerned its full assent and 
unconditional adherence to the territorial and financial conditions 
which they were pleased to impose upon it, as a result of the formation 
of the new state, in the treaties of 1831. These treaties were already 
in force, but only between Belgium, on the one hand, and France and 
Great Britain, on the other, as the only ones which until then had guar- 
anteed the neutrality of the new state. Holland had abstained and 
her protectors and allies, Austria, Russia, and Prussia, had done like- 
wise. 

On December 6, 1838, the second plenary conference met at London, 
and the plenipotentiaries of the five Powers discussed a protocol in 
which they declared for the maintenance of the resolutions of 1831, 
since Holland having accepted them, there was no cause for further 
abstention on the part of her Allies. Belgium, although protesting be- 
cause there was thus imposed upon her conditions which she might 


have repudiated on account of the previous abstention of Holland and 


her Allies, was, however, because of the failure of her allies, France 
and England, this time to give her their support, constrained to accept 
as a whole the arrangement of 1831 imposing upon her financial and ter- 
ritorial sacrifices. It thus happened that on April 19, 1839, the five 
Powers were able to arrange a treaty with Holland and another with 
Belgium. As an annex to these two, a third treaty was also arranged 
and concluded between Belgium and Holland as a substitute for the 
treaty of November 15, 1831, which was repudiated by Holland and not 
ratified by Austria, Russia and Prussia in consideration of the attitude 
of the King of Holland. 

The principle of perpetual neutrality assumed a more concise and 
brief form in the principal treaty of April 19, 1839, which was concluded 
between the five Powers and Belgium, but the contents of which com- 
prise the whole doctrine of neutrality and all the legal and political 
effects which are inferred from it, as we have just shown. 
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Article VII of that diplomatic instrument is as follows: 

Article VII. Belgium, within the limits specified in Articles I, II, 
and IV, shall form an independent and perpetually neutral State. It 
shall be bound to observe such neutrality towards all other states. 

Such is the existing stipulation between England, France, Austria, 
Prussia (now Germany), Russia and Belgium, relating to the neutrality 
of the latter. 

Upon examination it will be seen that this formula does not sub- 
stantially differ from the one chosen by the Central American Confer- 
ence of Washington in regard to the neutrality of Honduras. Belgium, 
within her new boundaries, shall constitute an independent and perpet- 
ually neutral state, according to the declaration made by the Conference 
of London in 1839; Honduras declares from now on its absolute neutral- 
ity in event of any conflict between the other republics, reiterates the 
Central American Conference of 1907. Both declarations are juridically 
identical and must produce equal results. To declare a state perpetually 
neutral, is substantially the same thing as to declare it henceforth ab- 
solutely neutral in the event of any conflict. The first duty of a neu- 
tralized state is to observe its neutrality towards all the other states, 
so that, if this condition should fail, all the other states would be dis- 
charged from the neutrality pact and would be under no further obliga- 
tion to respect it. This declaration implied in the Belgian neutralization 
treaty, was declared expressly in that of Honduras: the other Central 
American states, if Honduras observes her neutrality, obligate them- 
selves to respect it and in no case to violate the Honduranean territory. 
In both cases the juridical principle appears that the obligation of one of 
the contracting parties is the legal consideration and reason for the ob- 
ligation of the other contracting party. 

Now then, the principles and doctrines governing Belgian neutrality, 
are perfectly applicable to Honduranean neutrality. 

In the Franco-Prussian War of 1870, before and after the opening of 
hostilities, the British Government, constantly mindful of Belgian 
neutrality, obtained the repeated declarations of the belligerents that 
they would respect that neutrality at all events. In the present war, 
England finally entered the contest only after Germany had invaded 


Belgian soil. 
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The military conversations of England and Belgium, which Germany 
has denounced, were intended to provide against the possible violation 
of Belgium by the Germans in pursuance of their military undertakings 
upon the Belgian frontier. Moreover, every threatened violation of 
neutral territory gives to the guarantors or endangered states, including 
the guaranteed state, the right to oppose the action which threatens 
eventually to involve a violation of neutrality. Neither France nor 
England would have ever permitted—if they could prevent it by force 

any government whatever, even in concert with Belgium, to use the 
territorial waters of Belgium for permanent military establishments 
that might become an impending danger to the neighboring states. For 
that reason, undoubtedly, the Powers which in 1831 effected the neu- 
trality of Belgium, destroyed, in the limitation imposed upon it, the 
artificial and strategic frontier which Belgium possessed, in considera- 
tion of the fact that the guarantee of the Powers was a sufficient pledge 
to secure the independence and neutrality of Belgium. The dismantling 
of those frontiers was the price which France exacted for the refusal of 
the Belgian crown to the Duke of Nemours. For that purpose there was 
signed between Belgium and the Powers represented at the Conference 
the Convention of December 14, 1831, stipulating the Belgian fortresses 
which were to be demolished, because of their uselessness in considera- 


tion, says the preamble of “the present state of Belgium, and the 
changes effected in the relative position of that country, by its 
political independence, as well as by the perpetual neutrality which 
has been guaranteed to it.” Thus every military undertaking on the 
part of the neutralized country that may endanger its neutrality, 
in the interest of all those concerned therein must be strictly for- 


bidden. 

The reason of it all is that neutrality, as in the case of Belgium, may 
be imposed upon certain states which are in need of it for the interest 
of the others, as was the case in respect of Belgian neutrality, the 
guarantee of which was imposed, primarily against the Belgians them- 
selves, in order to prevent them from throwing themselves into the arms 
of France. Belgian neutrality became, therefore, an advantageous 
substitute, which marked evident progress in the law of nations, for the 
system of checks of the Treaty of Utrecht and the annexation of the 
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Belgian provinces in the Kingdom of the Netherlands by the Congre-- 
of Vienna. 

The principle that permanent neutralization imposes upon the neigh- 
boring states the obligations of not endangering with military works 
the status created by such neutrality, is specially applicable to the neu- 
tralization of navigable waters. The Congress of Paris of 1856 adopted 
and developed such a principle in the treaty of March 30th, of the same 
year, and applied it to the neutralization of the Black Sea. Article XI 
of that treaty,—one of the most perfect and finished instruments ever 
elaborated by European diplomacy,—contains the following stipula- 
tions: 

Article XI. The Black Sea is neutralized; its waters and its ports, 
thrown open to the mercantile marine of every nation, are formaily and 


in perpetuity interdicted to the flag of war, either of the powers possess- 
ing its coasts, or of any other power, with the exceptions mentioned in 
Articles XIV and X1LX of the present treaty. 

Article XIII. The Black Sea being neutralized according to the terms 
of Article XI, the maintenance or establishment upon its coast of mili- 
tary-maritime arsenals becomes alike unnecessary and purposeless; in 
consequence, His Majesty the Emperor of All the Russias, and His 
Imperial Majesty the Sultan, engage not to establish or to maintain 
upon that coast any military-maritime arsenal. 

The idea that the neutralization of navigable waters imposes upon 
the riparian states the obligation of abstaining themselves from fortify- 
ing their coast lines, is so natural and logical that the Powers at the 
Congress of Paris, desirous of extending to the Baltic Sea the benefits 
of a neutral peace, but not daring to declare it wholly neutralized, con- 
tented themselves with the following stipulations in the special conven- 
tion concluded for that purpose: 

Article I. His Majesty the Emperor of All the Russias, in order to 
respond to the desire which has been expressed to him by Their Majesties 
the Queen of the United Kingdom of Great Britain and Ireland, and the 


Emperor of the French, declares that the Aland Islands shall not be for- 
tified, and that no military or naval establishment shall be maintained 


or created there. 


In the preamble to this convention, it is expressly declared that the 
contracting sovereigns, desiring to extend to the Baltic Sea that concord 
so happily reéstablished among them in the Far East, and to consolidate 
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in this manner the benefits of general peace, forbid the fortification 
or establishment of naval bases in the said islands. Diplomacy, 
therefore, has understood that the greatest guarantee of the neutraliza- 
tion of navigable water consists in a strict and absolute prohibition 
against the erection of fortifications or the creation of military or naval 
establishments along the coast and other adjacent lands which might 
endanger or compromise the neutrality sought. 

This prohibition must be even more imperious in regard to those 
waters which, by the very nature of things, must be used in common 
by two or more sovereign states, as is necessarily the case in the Gulf 
of Fonseca. The joint ownership which nature herself has established 
among the riparian states of Nicaragua, Honduras and Salvador, over 
the navigable waters enclosed between Point Consigiiina and Point 
Conchagua, is so necessary, that it would be materially impossible 
to determine in a conventional delimitation how far the exclusive con- 
trol of either of the said countries is to extend over the waters enclosed 
within the aforesaid headlands. 

Community of property in waters is not the same thing as community 
of property in territories; that is to say, the joint control over waters 
relates to subjects very different from those to which undivided property 
in common over lands refers. Thus, for instance, the first kind of com- 
munity ownership concerns the special uses to which every country 
devotes its marginal waters,—uses which are very different from those 
respecting lands where it is comparatively easy to bring about a success- 
ful termination of the property in common over them by a material 
partition subject to mathematical calculations,—while community 
of property in waters principally refers to uses of navigation and fisheries 
and, more particularly, to those safety and police regulations which the 
states must issue and enforce for the protection of their own sovereignty 
and rights of self-preservation. 

The reason why international law has recognized certain portions of 
the adjacent or territorial sea as under the private control of such na- 
tions as are bounded by them, is that such areas of waters, whether 
navigable or not, are indispensable for the defense of the country, the 
political security of which would be greatly endangered if it could not 


exercise its jurisdiction over any particular portion of the marginal 
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waters touching its coasts for the fundamental purposes of its own 
security and defense. The other uses to which the territorial sea may be 
put by the state to which it belongs are secondary in importance and 
would not of themselves justify the exclusive appropriation of the 
marginal width of adjacent waters, thus withdrawing them from the 
common ownership of all other states as an exception to the early com- 
munity of the seas and to the universal freedom of navigation. If the 
control exercised by independent states should end at the coast line, the 
security and preservation of nations would be constantly menaced. 
For that reason undoubtedly the extent of the territorial sea has 
always been limited to the range of the guns placed on the shore for 
defense: terra finitur ubi finitur armarum vis. Such has been the univer- 
sal rule recognized and respected since Grotius and Bynkershoeck down 
to our own times. 

The community of property in navigable waters, that is to say, in 
straits, gulfs, and bays is, therefore, of a different juridical nature from 
the community of property in lands, and even from a community in 
sovereign joint control, in the administration of a country as was 
formerly the case in Egypt. 

Joint control over gulfs and bays, moreover, is exercised more for the 
purposes of security and defense than for exploitation and utilization 
for economic purposes, whether individual or collective. It is under 
just such conditions that the Gulf of Fonseca is situated with respect 
to the three Central American countries which possess and use it in 
common. 

Such an indivisible community of property, established by nature 
herself, imposes upon the joint holding states responsibilities and duties 
which they cannot evade without violating the underlying principles 
of natural law. The first of these duties is without doubt to refrain 
from attacking the security of the other co-owners by committing any 
acts which might jeopardize or even endanger their security or existence. 
This principle, which is binding on every nation, is more imperative 
and assumes a more sacred character when the community of benefits 
and uses which nature has established in the Gulf for the riparian 
owners, is endangered; for in such a case the principal object to be 
derived from an indivisible ownership, established by nature herself for 
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the common benefit of the three co-owners, and not for the exclusive 
advantage of any of them, is defeated. 

It may not be said that the independence and sovereignty of each 
state bordering on the Gulf of Fonseca, is restricted by the existence of 
the legal community of property in the Gulf for it is precisely the limit 
or boundary of the sovereignty of one state of the Gulf which cannot be 
marked out without prejudice to the others and without an invasion 
of their rights of security. If, under the pretense of exercising rights 
of sovereignty, menacing acts were committed by anyone or all of the 
others, there would result a conflict of fundamental rights which in the 
nature of things and under the geographical conditions could not be 
solved for the exclusive benefit of one of them without detriment to 
the others. The restriction of free action which results from this state 
of things,—if restriction may be called the enforcement of the moral 
and juridical axiom alium non leadere—is a limitation by natural law, 
which places as the limit of the right of every man or of every country 
the beginning of the right of the other men or of other countries. 

In this sense the community of property of the three states over the 
Gulf of Fonseca involves a very high moral obligation derived from the 
duty of each of them to refrain from committing any act which might 


injure its co-owners, even although such an act should be done at a place 


which may appear to be subject to its exclusive control because of its 
location within its own territory. Otherwise, there would be established 
a system of abuses so grave and dangerous for natives and foreigners 
alike, that it would render intolerable the control of the three countries 
over the Gulf and easily justify other nations, should they feel so in- 
clined, to consider the waters within the Gulf as lawless territory and 
liable to be appropriated by anyone who could better control it. 

Now then, if the doctrine of an undivided property in common over 
the Gulf of Fonseca by the three countries to which it belongs sufficiently 
justifies the right of each to oppose any action by the others which 
might endanger the security of its existence, such a right should be 
considered as indisputable when it is considered that Honduras must 
extend its neutrality to the inner part of the Gulf of Fonseca. From 
the combination of the two principles,—the principle of community 
of property and the principle of neutrality,—there then results an un- 
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restricted and absolute right on the part of each of the three countries 
to prevent the commission of any act by the others in violation either 
of the community of property or the neutrality of the Gulf. Thus, 
if any given point is not covered by the prohibitions of one principle, 
it may be covered by the prohibitions of the other. This being so, there 
is then an inviolable legal status within the Gulf which guarantees the 
independence, sovereignty and security of each state against any act 
of the others intended to violate or even threaten it. It is difficult 
to conceive of the existence of any opposing principle which limits 
the guaranties established in favor of the three states by the juridical 
system created by the coexistence of the principles of community of 
property and neutrality. Such a principle would operate as a destruc- 
tive element in a system of law which finds its strongest support in the 
principles of natural law, upon which the community is founded, and 
in the principles of international law, which sanctions and recognizes 


neutrality. 
It is not conceivable that there should be anyone desirous of destroy- 


ing the highest rule of law that can be imagined, in order to bring about, 
under cover of a deceitful and perverted principle of exclusive sover- 
eignty, a situation which would be intolerable and lead to abuse and 
tyranny to such an extent that they could be restrained only by the 


rule of force, violence and the sword. Is there any honest and just 
thinker who could say: Let the rules of law, justice and equity among 
the states be supplanted by a system of trespassing and violence, or at 
least of threats, which will give rise to unrest and which will have for 
its support the most infamous lucre,—a lucre acquired at the expense 
of the sovereign and sacred rights of nations! 

The Central American Conference of Washington was thought to 
have established, and did actually establish, a rule of international law, 
founded upon justice and equity, which should tend to perpetuate peace 
and harmony among the five states. It did not think that its treaties, 
which fix and settle the juridical relations between them, would permit 
the coexistence along with the legal status instituted by them of a state 
of iniquity and disorder at any point within Central American territory 
sufficient to give occasion to misunderstanding and was among these 
countries the very thing which the Conference endeavored to eradicate. 
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It cannot be conceived that in the Central American concert brought 
into existence by the Conference, there should have been left one place, 
the Gulf of Fonseca, outside of the principle of justice and right which 
was believed to have been crystallized in the stipulations of its treaties. 

Indeed, in proclaiming the principle of the neutrality of Honduranean 
territory, the Conference naturally and logically thought that it had 
for all time eliminated from the Central American equation all disputes 
arising in respect to such questions as might in any way spring from or 
relate to the neutralized and guaranteed territory. It must needs 
have believed that in extending the principle of neutrality to all Hon- 
duranean territory, it had introduced a principle of concord and harmony 
for the pacific solution of all conflicts, including those which might arise 
in connection with the common waters of the Gulf of Fonseca, where 
the principle of neutralization would be a check to anarchy, ambition 
and disorder from whatever quarter they might come. It would have 
been an idle and useless thing to make an express declaration of that 
to that effect in the neutrality provisions, because the most common 
principles upon which the doctrine of neutrality is founded, and which 
the negotiators could not have failed to keep in mind, establishes, as 
we have already said, the most beneficent consequences in favor of 
peace, concord and harmony among states, and for the preservation 
of the general equilibrium. 

But, I might be asked, how far does the neutralization of the Gulf of 
Fonseca reach? The neutrality of the waters, islands and coasts of 
that Gulf reaches and must reach as far as the right of the neutralized 
state and that of its guarantors reaches to prevent the commission of 
any acts which might be construed as involving a threat of violation 
against the neutrality, which was adjusted and concluded by them for 
the benefit of all and incorporated by the Conference forever into 
Central American public law as a principle of peace, order and har- 


mony. 

Not only in times of peace, but during a war and midst the clash of 
armies, neutral territory is always and in all cases inviolable. A vio- 
lation of it may be committed from within or from without the zone 


of neutralization. 
“ Belligerents,”’ says Bluntschli, the celebrated Professor of Heidel- 
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berg University, ‘are obliged to respect, absolutely, the territory of neu- 
tral states. They must abstain from committing any unlawful act 
against such territory, whatever the circumstances or strategic interests 
involved may be.” 

The inviolability of neutral territory was solemnly proclaimed by 
The Hague Conference in Convention V of October 18, 1907. 

Article I. The territory of neutral Powers is inviolable. 

Article II. Belligerents are forbidden to move troops or convoys of 
either munitions of war or supplies across the territory of a neutral 
Power. 

If the duty not to violate neutral territory is so strict during war 
times and during the state of force and violence created by war, can it 
be permitted during normal times of peace to threaten neutralized 
territory with impending violations of it. Not at all; for what has been 
said in regard to neutrality in war is also applicable to neutrality in 
peace and conventional neutrality, since the latter merely create a 
status constituted in anticipation of the former. 

‘‘When war breaks out between two or more states,’”’ says the publi- 
cist Andrés Weis, “the Powers which at first are not involved in the 
conflict, can, as a general rule, decide for themselves as to the attitude 
which they will observe during hostilities. They usually, according 
to their own interests, declare themselves in favor of either belligerent 
or decide to remain neutral, engaging not to give their direct or indirect 
support to the army entering the field. This abstention, however, is 
not always voluntarily undertaken: sometimes it is imposed upon them 
by international treaties which prescribe for this or that state, under 
all cireumstances, except in case of aggression, the strict and uncom- 
promising duty of abstaining in the future from taking part in any 
warlike enterprise and of maintaining exclusively peaceful relations 
with its neighbors: such is the concept of perpetual or permanent neu- 
trality.”’ 

So that the rules of neutrality in war are applicable to an anticipated 
or permanent neutrality. 

Having thus premised these ample precedents, we are in a position 
now to assert, indisputably and incontrovertibly, that the establishment 
of a naval base within the Gulf of Fonseca would constitute a flagrant 
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violation of the permanent neutrality of Honduras and contravene the 
principles of justice arising from the undivided property in common 
which the three riparian states have always had over the portion of 
the common territorial sea enclosed therein inter fauces terre. That a 
naval base, arsenal or military establishment on the coast constitutes 
a threat which violates the neutrality of the waters controlled by the 
military or naval forces of the place where they are located is an incon- 
testable principle of positive international law, as shown by the stipula- 
tions concerning the neutralization of the Black Sea and the dismantling 
of the fortresses of Aland Islands and the prohibition against maintain- 
ing any military or naval establishment thereon. 

By the proposed convention concluded between Nicaragua and the 
United States for the establishment of a naval base on the Nicaraguan 
coast of the Gulf of Fonseca, it is evidently intended flagrantly to violate 
the principle of Honduranean neutrality and override the juridical 
system instituted by the Conference of Washington for the preservation 
of peace, order and harmony among the contracting states. 

We do not deem it necessary to insist upon the proof of this thesis, 
which constitutes the fundamental conclusion of this article, and which 
is supported by the foregoing propositions. These propositions have 
been so repeatedly stated by us that we fear we have been guilty of 
tautology, although it may be, perhaps, excusable in view of the novelty 
of the thesis and the difficulty of basing it upon ideas which are neither 
common nor familiar to the majority of readers. 

Now then, neither Nicaragua nor the United States of North Americé 
could threaten the neutrality of the maritime territory of Honduras, 
within the waters of the Gulf, nor interrupt the harmony of the status 
jure which necessarily exists at that point, as a consequence of the un- 
divided property in common over the territorial sea enclosed within the 
Gulf. That Nicaragua could not violate the principle of Honduranean 
neutrality would seem unnecessary to prove, since she was one of the 
countries which discussed, approved and exchanged the conventions 
of Washington. And since in those conventions the United States of 
North America, together with Mexico, acted as mediators, a rdle which 
they had assumed before, they could not violate those conventions 


either. 
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In 1907 there broke out a war between the Republics of Honduras 
and Nicaragua; and Salvador, as the ally of Honduras, was obliged to 
send an expeditionary column to the fields of Namasigue. From the 
beginning of the conflict, President Roosevelt adopted a firm attitude 
of intervention, first to prevent the war, and after the beginning of 
hostilities, to put anend tothem. The pressure of the American Govern- 
ment was felt by the three belligerents, not only through diplomatic 
action, but also through the activities of its navy, which furthered the 
same purpose. 

Hostilities being suspended, the Government of the United States of 
North America took upon themselves the task of reéstablishing peace 
between the three contending states and, in order that it should not be 
again disturbed in Central America, the North American Government 
called the five Central American Republics to a conference, which met 
at the city of Washington between October and December, 1907. 

Acting upon the suggestion of the Department of State, the Central 
American representatives met at a preliminary meeting, and encouraged 
by the Presidents of the United States and Mexico, they concluded 
the protocol of September 17, 1909 for the purpose of holding a Central 
American Conference. In the protocol it was agreed that, upon a formal 
invitation of the said Presidents, addressed by them to each of the 
Central American Republics, there should be held at Washington a 
conference, and the five Presidents in their turn were to invite the Presi- 
dents of the United States and Mexico to appoint, if they should deem 
it proper, their respective representatives to lend their good and im- 
partial offices in a purely friendly manner toward the realization of 
the objects of the Conference. It was agreed that until the Conference 
should meet, the status quo de facto created by the suspension of hostili- 
ties should be maintained between the belligerent countries. 

Whatever may have been the form of diplomatic circumlocution 
employed in the protocol of September 17, 1907, in order to permit 
the intervention of the representatives of the Presidents of the United 
States and Mexico in the Conference, this diplomatic instrument can- 
not change the nature nor the character of the intervention assumed 
by President Roosevelt in the war and in the peace negotiations sub- 
sequent to the same. The character of the mediation evidently was 


4 
€ 
» 


534 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


peremptory with certain pretensions, on the part of the representative 
of the imperialist country which has proclaimed the Monroe Doctrine, 
That 
the United States always preserved the character of mediator plainly 
appears from all the acts connected with the intervention, which were 
similar, although more imperious, to the attitude assumed by the same 
administration of Roosevelt in order to bring about peace between 
Russia and Japan at the Portsmouth Conferences. In view of this 
circumstance, and since both the representative of the United States 
and that of Mexico are mentioned in the preamble of the treaties con- 
cluded by the conference as declaring that they were present during 
all its deliberations, it is impossible not to admit the legal réle of media- 
tors which the Governments of the United States and Mexico actually 


to authority to make peace between its turbulent neighbors. 


and effectively assumed in the conference. 

Now then, the first duty of a mediator is to see to it that the under- 
takings in which he intervened are fulfilled, and, therefore, to oppose 
any acts which might tend to destroy the results of his mediation. From 
this primary duty is derived another which is no less positive, impera- 
tive and necessary, namely, that oi refraining from annulling or destroy- 
ing, by his own acts, the undertakings in which he intervened as media- 
tor. To attempt to do the contrary would be equivalent to breaking 
the juridical relations which are established between the mediator and 
the contracting Powers and thus to destroy the moral and juridical 
purpose of mediation as an eminently humanitarian institution of in- 
ternational law, and to authorize iniquity and perfidy in international 
relations, because the mediator might, with ulterior purposes, take 
advantage of the good faith and confidence placed in him by the parties 
which accept and respect the acts and counsel of his mediation. 

The mediator being in a way and to a certain extent the agent of the 
belligerents, cannot in justice and natural comportment and in keeping 
with the good faith with which he must always maintain and respect 
the agreements to the conclusion of which he has contributed with a 
deliberate and free volition, afterwards attack the work with which he 
is legally identified. 

If the mediator could in this manner withdraw from such agreements, 
he would infringe upon the principles of equity and justice and would 
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run the risk of the contracting parties holding him responsible for the 
consequences of his mediation. This is so well settled that the French 
Government, as the mediator in the peace of Nickolsburg, claimed the 
right, even for a long time after 1866, to insist upon the stipulations 
of the arrangement which Bismarck did not keep, especially in regard 
to the plebiscite of the populations of North Schleswig, concerning its 
final separation from Denmark and its legal incorporation into Prussia. 

In conformity with these principles, which regulate diplomatic media- 
tion between belligerents,—one of the noblest and most useful institutions 
of international law,—there is no doubt that the United States cannot 
perform any international act that may menace or nullify the neutrality 
of Honduras and ignore or alter the juridical status of the Gulf of Fon- 
seca which the treaties of Washington sanction and guarantee. This 
prohibition against the United States is even more apparent when 
account is taken of the fact that to obtain the naval base which it is 
seeking from Nicaragua would compel the latter to break her agreement, 
and there is no code of ethics that would not reprove the action of a 
mediator who incites one of the contracting parties to violate the agree- 
ment resulting from the mediation. 

The most noted publicists are agreed that from the principle of perpet- 
ual neutrality flows, as a logical consequence, the obligation of the 
contracting states efficaciously and effectively to guarantee the neutral- 
ity and inviolability of the neutralized territory; not only because such 
neutralization is in the interest of all, but also because such a guarantee 
is the correlative obligation of the undertaking assumed by a state to 
remain always neutral in the contentions and conflicts of the others. 

The legal principle that the Republics of Guatemala, Salvador, Nic- 
aragua and Costa Rica have assumed, by virtue of the Treaty of Wash- 
ington, the character of coguarantors of Honduranean neutrality, may 
be therefore maintained. This principle might be perhaps equally 
maintained in respect to the United States as mediator. It would, 
upon the other hand, be in perfect harmony with the principles upon 
which the Monroe Doctrine is founded. 

As coguarantors of the neutrality of the territory of Honduras all the 
other Central American states possess the legal capacity to enforce 
the neutrality which they guarantee. This appears more clearly when 
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it is considered that, if England had a right to declare war against 
Germany for her violation of Belgian neutrality, she could also have 
taken her to the Permanent Court at The Hague for any impend- 
ing violation which might have been previously intended; since, accord- 
ing to the existing arbitration treaties, disputes which may arise from 
the interpretation of international agreements are susceptible of being 
arbitrated, and among them naturally are those which arise from the 
conventional neutrality of Belgium. 

Any of the Central American states which guarantee Honduranean 
neutrality, could undoubtedly institute (since Honduras, on account 
of her present policy, does not seem to be in a position to undertake it) 
an action before the Central American Court of Justice against Ni- 
caragua in order that that high tribunal might declare whether or not 
the proposed naval base which it is intended to establish within the 
Gulf of Fonseca, constitutes a violation of the neutrality stipulated in 
the Treaty of Washington, and whether Nicaragua must be responsible 
for the consequences of the violation, if the convention in which it is 
proposed should be perfected. The court could not refuse to make a 
declaration in the form of a judicial judgment, because its mission is 
precisely fully to maintain the effect, scope and efficacy of the canons 
of Central American international law, and to protect in all their integ- 
rity the rights of the five states which brought the court into existence. 

The Nicaraguan Government has never ignored the existence of a 
sui generis Central American public law, which imposes upon the five 
states certain rights and duties which are very peculiar in their nature 
and in their political and juridical effects, and which are now sanctioned 
by the Treaties of Washington; and the said government, therefore, 
cannot rationally and in good faith ignore the juridical and political 
situation of the Gulf of Fonseca, considered as a body of waters belong- 
ing jointly and undividedly to the three riparian states. 

At the opening meeting of the Fourth Central American Conference, 
held at Managua on January 1, 1912, the Nicaraguan Minister for 
Foreign Relations, who presided, admitted in the presence of the dele- 
gates of the five Central American nations, the spirit of confraternity 
which had drawn them together on the beautiful field of peace, and 
united them by a single aspiration and common sentiment of solidarity, 
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to carry out the noble work of reconstructing the old mother country, 
through a spontaneous drawing nearer of the five entities which used 
to compose it,—‘‘ which surely could not happen with the other commu- 
nities of the world. It may be conjectured,” he continued, “what we 
could be in a short time if, united as we are by the bonds of blood, reli- 
gion, customs, language and history, and properly forming only one 
people divided into five small nationalities, we should raise the spirit and 
heart of our people to those high teachings. * * *” It is impossible 
not to derive from the close ties between countries which constitute 
only one people, the existence of a sui generis public law, which imposes 
upon them responsibilities and duties, which must necessarily restrict 
the sovereignty of each entity for the reciprocal benefit of the rights 
of the others, especially whenever a very exceptional territorial situation 
should establish the solidarity of the countries in such an intimate form 
as that which springs from the community of interests and rights es- 
tablished by the very nature of things. 

The existence of this community of interests and rights in the Gulf 
of Fonseca has been so clear and evident to the cultivated spirit of Ni- 
caraguan statesmen, that, pretending to disregard it as contrary to their 
momentary interests, they have attempted in official documents to mix 
the sovereignty of the five entities in their own exclusive territory with 
the solidarity and joint sovereignty which Honduras, Salvador and Ni- 
caragua exercise over the waters of the Gulf, enclosed inter fauces terre. 
To confuse the control of each of these states over their own exclusive 
territory with the control which they jointly exercise over the Gulf, is 
to ignore the difference existing between sovereignty over the territorial 
sea and sovereignty over the high sea, between territorial international 
law and maritime international law, the principles of which are so differ- 
ent and sometimes so opposite in their nature and character. 

Yet such a gross paralogism is the only argument which the Nicarag- 
uan Government has dared to oppose to the doctrine of undivided com- 
munity of maritime rights of the riparian states on the Gulf of Fonseca. 
“The mere claim to restrict the legitimate action of Nicaragua over the 
whole or any part of the territory which belongs to her,”’ says the Nica- 
raguan Foreign Office, ‘‘as a sovereign nation, upon the ground of alleged 
dangers and of a sui generis solidarity, by which the neighboring country 


38 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


completely and absolutely, and upon that ground, acquired for its own 
and exclusive benefit inalienable rights of the true owner, is so excessive 
and beyond every principle of international justice and rectitude, that 
it cannot be thought for a moment that there should be a people who 
would be willing to consent to a discussion of such questions under 
such an aspect.”” When Nicaragua expressed herself in those terms, 
it seemed that she entertained the singular illusion of believing herself 
entirely at liberty to deal with the United States, just as if she had 
absolutely disregarded the legitimate interests of the other countries 
and forgotten all that she had herself only a short time ago declared 
before the representatives of all the Central American States in respect 
to the Central American people being only one, and as to the existence 
of a close solidarity and warm and strong sentiments of special con- 
fraternity, among the five entities which compose them. 

If the indivisible unity of the Central American people exists as a 
fact verified by history, and as it was declared by the Central American 
Chancellor of Nicaragua in 1912, it necessarily follows that one of the 
fragmentary entities could neither dispose of any part of the Central 
American territory nor jeopardize extensive interests or rights which 
might greatly affect any of the other fractions. 

The Central American solidarity, which was so emphatically pro- 
claimed in the opening address of 1912, is now ignored and repudiated 
in such undiplomatic terms, merely because it alone constitutes the 
most eloquent criticism against a government which, to the danger of 
its neighbors, is bent on bargaining away its autonomy, promising 
the abandonment of its sovereignty to such an extent that one of the 
deliberative bodies of the contracting party to be benefited, has refused 


to accept such a strange sui generis liberality. Referring to the exorbi- 
tant concessions which the Nicaraguan Government voluntarily pro- 
posed to the United States, Senator Root, in a letter published in the 
Century,' has recently given utterance to the following words of honest 


disapproval: 


I confess I am a good deal troubled about it. I felt that it was desir- 
able to do what the treaty provides for, that is to say, to protect our 


1 See article in the Century for October, 1915, by Lincoln G. Valentine, entitled 
“Meddling with our Neighbors,”’ p. 801, at p. 807.—Eb. 
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Panama Canal by securing an exclusive right to the Nicaragua route so 
far as the Republic of Nicaragua can grant it, and to have the right to a 
naval station in Fonseca Bay. I was not in favor of the more extensive 
provisions originally proposed similar to those in the Platt Amendment, 
because I considered that they went far beyond the Platt Amendment 
and unduly interfered with the independence of Nicaragua. I was un- 
willing to have our government accept from any Nicaraguan Government 
a grant of power which I felt.certain the people of Nicaragua would not 
and ought not to approve. With those provisions out, however, and 
nothing left but the grant which I have described, I voted for a favorable 
report on the treaty. 

If, according to Mr. Root, the Nicaraguan Government proposed to 
that of the United States certain alienations of sovereign rights which 
no civilized country would part with and which are improper for the 
government which proposed them, would not such alienations be still 
more improper in respect to third parties who may be prejudiced in 
their rights and even in their independence by such concessions? Dis- 
regarding many instances to be found in diplomatic history, such as 
those involving Egypt and the Far East, how can the Nicaraguan 
Government claim to be ignorant of the danger which the naval base 
within the Gulf would mean against our autonomy? The fear which 
the granting of a naval base causes to the other states, is more than 
sufficient, without considering the duties which Central American 
solidarity imposes, for Nicaragua to abstain from committing any act 
which might give rise to fears for the security of her neighbors. 

The right of self-preservation is so dominant and strong in nations, 
that it has always imposed serious restrictions upon the freedom of 
action of other states. It would be idle to cite the innumerable cases 
which have enriched the history of international law in which the right 
of security of one country has imposed very marked limitations upon 
the right of international liberty of the other nations. 

But, without going any further, the soundest and only real foundation 
of the Monroe Doctrine is the right of security and of self-protection 
which the United States owe to themselves as an independent nation. 
In the remarkable paper read by the eminent statesman, Mr. Elihu 
Root, before the American Society of International Law, entitled “The 
Real Monroe Doctrine,” it was said by him in regard to the foundation 


of the Doctrine: 
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The doctrine is not international law, but it rests upon the right of 
self-protection and that right is recognized by international law. The 
right is a necessary corollary of independent sovereignty. It is well 
understood that the exercise of the right of self-protection may and fre- 
quently does extend in its effect beyond the limits of the territorial 
jurisdiction of the state exercising it. The strongest example probably 
would be the mobilization of an army by another Power immediately 
across the frontier. Every act done by the other Power may be within 
its own territory. Yet the country threatened by the state of facts 
is justified in protecting itself by immediate war. The most common 
exercise of the right of self-protection outside of a state’s own territory 
and in time of peace is the interposition of objection to the occupation 
of territory, of points of strategic military or maritime advantage, or 
the indirect accomplishment of this effect by dynastic arrangement. 
For example, the objection of England in 1911 to the occupation of a 
naval station by Germany on the Atlantic coast of Morocco; the objec- 
tion of the European Powers generally to the vast force of Russia ex- 
tending its territory to the Mediterranean; the revision of the Treaty 
of San Stefano by the Treaty of Berlin; the establishment of buffer 
states; the objection to the succession of a German prince to the 
throne of Spain; the many forms of the eastern question; the centuries 
of struggle to preserve the balance of power in Europe; all depend upon 
the very same principle which underlies the Monroe Doctrine; that is 
to say, upon the right of every sovereign state to protect itself by pre- 
venting a condition of affairs in which it will be too late to protect itself. 
Of course, each state must judge for itself when a threatened act will 
create such a situation. If any state objects to a threatened act and the 
reasonableness of its objection is not assented to, the efficacy of the ob- 
jection will depend upon the power behind it.? 


The right of self-defense, then, justifies the riparian states in opposing 
the establishment of a station within the Gulf of Fonseca, just as Eng- 
land and France opposed the naval base which Germany proposed to 
establish at Agadir, even although that place is quite distant from the 
French and British Moroccan possessions, while the coasts and islands 
possessed by Salvador and Honduras within the Gulf of Fonseca are 
within the range of artillery from the Nicaraguan shores where the naval 
base sought by the United States would be established. 

The Governments of Honduras and Nicaragua, like the Sultan of 
Morocco, do not seem to have seriously regarded the establishment in 
their vicinity of a naval base by one of the most powerful nations which 


2 Proceedings of the Society for 1914, pp. 11-12. Eb. 
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will be equivalent to the creation of a military force so powerful that in 
time of peace it will restrict the rights of police and free navigation of the 
riparian and even foreign countries, and, in time of war, it must neces- 
sarily infringe upon the freedom of action of both natives and foreigners 
within the extensive zone in controversy, as far as the military power 
and the menace of the naval establishment proposed by the Govern- 
ment of the United States will reach. It is to be observed that the Gov- 
ernment of Salvador is, as shown by Mr. Root and in aceordance with all 
authorities on international law, the only competent judge to decide upon 
alleged danger which threatens the Salvadorean Government in conse- 
quence of the permanent occupation of the Gulf by the military forces 
which the United States would maintain within the naval base in 
question. 

l'rom this juridical solidarity the doctrines of the community of mari- 
time rights of riparian states receives its greatest support and its com- 
plete political and juridical justification. In proof of this, neither the 
American Government has specifically denied the rights of Salvador 
within the juridical community of the Gulf, nor have its most noted 
statesmen failed to recognize those rights. Secretary Bryan proposed pe- 
cuniary compensations to the Salvadorean Minister at Washington, for 
such rights, a proposition which was flatly rejected by the Salvadorean 
Minister, not only because the Government of Salvador does not spec- 
ulate in rights of national sovereignty, but because such a thing is pro- 
hibited by the political constitution of the Republic. 

The eminent statesman, Mr. Root, in the letter published by the 
Century, expresses himself on this point as follows: ° 


The proposed treaty is acceptable in substance, as it will benefit the 
country, but it should be negotiated with a new, freely elected govern- 
ment. 

Moreover, Costa Rica must be first consulted, in so far as the granting 
by Nicaragua of the canal rights is concerned, in accordance with existing 
treaties and the Cleveland award. As to the naval base in the Gulf of 
Fonseca, a joint treaty, or simultaneous treaties, should be made with 
Honduras and Salvador. 


The author has fallen into error in attributing this statement to Mr. Root. 
The language he quotes is that of Mr. Lincoln G. Valentine, the author of the article 
entitled “‘ Meddling with our Neighbors,” printed in the Century, ib., see p. 807.—Eb. 
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The diplomatic task undertaken by Salvador to induce the Govern- 
ment of the United States to recognize its maritime community property 
rights with Honduras and Nicaragua within the Gulf is very meritorious; 
and this triumph of a weak country, while it suggests the great develop- 
ments in this continent in the future, signally shows the high-minded 
spirit of equity and justice which animates the government and states- 


men of the country of Washington and Jefferson. 

In view of the foregoing considerations, there can be no doubt that 
the suit which must be undertaken against Nicaragua will have all of 
the characteristics of a legal dispute. It would besides have the exceed- 
ing novelty of being a process in which arbitration would solve a ques- 
tion of American international policy. In this way and through this 
channel it is firmly believed that the important question of the Gulf of 
Fonseca involving the neutrality of Honduras must be solved. Then 
the world would see that, not only disputes of a juridical nature, but 
even the most difficult and delicate controversies of policy and diplo- 
macy, may find a peaceful and equitable solution in the arbitral award 
of an international court of justice. That, indeed, would undoubtedly 
be a great triumph of peace over war.* 

SaLvapor RopricuEz GoNnzALEz. 

* See the editorial comment on this question which appeared in this JourNat for 

April, 1916, p. 344, giving the status of the matter as it existed at that time. Eb. 
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The extent to which belligerents may interfere with the commerce 
of neutrals, on sea or land, has been in all wars a question of warm and 
continued dispute. A powerful belligerent is apt to proceed lawlessly, 
and a powerful neutral is apt to claim more rights than the authorities 
concede. It could not be expected that the present state of war, in- 
volving every first class Power in the world, except the United States, 
and many of the lesser states as well, would be free from such compli- 
cations, and this expectation has certainly been realized. 

It would be improvident to undertake the discussion of so broad a 
topic as the whole of this controversy. This writer has several times, 
before considerable assemblies and in various publications, ventured to 
express his opinion on one limited portion of this dispute, namely, as 
to the right of neutrals to export munitions of war to belligerents and 
the extent to which the other belligerents are entitled to complain of or 
interrupt such trade. 

He presented them orally at Philadelphia before the American Acad- 
emy of Political and Social Science,! before the National Convention of 
the Navy League of the United States at Washington, April 1916, and 
more briefly before the Annual Meeting of the American Society of 
International Law for 1916. He has expressed them in the publications 
of the societies named above, and also in The Outlook, March 3, 1915, 
and in the New York Herald, May 6, 1915, and these expressions have 
been somewhat quoted and made the text of editorial remark. The 
writer has been asked to restate his facts and arguments for this Journal 
for convenience of access, and complies with the request. 

The suggestion that such export is illegal, immoral and impolitic 
proceeds from many respectable sources and especially from those, 
including clergymen and women, who desire to promote peace and in- 
cautiously endorse any expedient claiming that result. Senator La 

1 See The Annals of the American Academy of Political and Social Science, Phila- 
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Follette introduced a resolution asking for a congress of neutral nations 
to consider, with other matters, the prohibition of such exports. An 
active and extended propaganda through the press and otherwise has 
been conducted to establish such prohibition, and petitions have been 
extensively circulated for signature demanding an embargo on arms. 
The writer respectfully submits, as to the rights of our citizens, as neu- 
trals, to sell munitions of war to any belligerent Power (to quote his 
address before the American Academy of Political and Social Science) : 


1. That these rights are in no way denied by the rules of international 
law. 

2. That these rights are not forbidden by any municipal statute or 
ordinance except as to vessels of war and, in certain limited cases, as 
to our neighboring American republics, when the latter are involved in 
civil strife. 

3. That such rights have been constantly exercised in this country 
since the beginning of its history and in like manner have been habitually 
exercised by the manufacturers of the most enlightened commercial 
nations of the world, not only in remote times, but during all recent 
wars. 

4. That such rights were fully recognized and reserved by the con- 
ventions of the Second Hague Conference in 1907. 

5. That the maintenance of such rights is wise and necessary as their 
abolishment would force upon all nations a policy of the highest military 
and naval preparedness, which policy is one of vast economic loss and 
deeply hostile, instead of favorable, to peace. 

6. That the fact that certain belligerents are prevented by the forces 
of the other from taking advantage of our markets does not make sales 
to those who have such access a breach of neutrality. 

7. That the powers which most severely attack this right have greatly 
profited by habitually exercising it in all recent wars and, under parallel 
circumstances, where the market was accessible to but one of the bellig- 
erents, have continued these sales to the other. 


In support of propositions 1, 2 and 3, that such sales are not unlawful 
and have always been customary in this and all the leading countries 
of the world, he would call attention to the fact that Mr. Jefferson, when 
Secretary of State of the United States, wrote, very fittingly, to the 
British Minister as follows: 


Our citizens have been always free to make, vend and export arms. 
It is the constant occupation and livelihood of some of them. To sup- 
press their callings, the only means perhaps of their subsistence, because 
a war exists in foreign and distant countries, in which we have no con- 
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cern, would scarcely be expected. It would be hard in principle and 
impossible in practice. The law of nations, therefore, respecting the 
rights of those at peace, does not require from them such an internal 
disarrangement in their occupations. It is satisfied with the external 
penalty pronounced in the President’s proclamation, that of confisca- 
tion of such portion of these arms as shall fall into the hands of any of 
the belligerent Powers on their way to the ports of their enemies.” 


In the same year Mr. Jefferson’s great rival, Alexander Hamilton, 
in his Treasury circular of August 4, 1793, declares: 


The purchasing within, and exporting from the United States, by way 
of merchandise, articles commonly called contraband, being generally 
warlike instruments and military stores, is free to all the parties at war, 
and is not to be interfered with.* 


If either great party questions the soundness of our doctrine, we rest 
upon the authority of the founder of each. 

Three years later, in 1796, Mr. Adet, then Minister of France, com- 
plained that contraband of war (to-wit horses) was exported to the ene- 
mies of France. Mr. Pickering, our able Secretary of State, fully main- 
tained such right and practice, subject solely to the right of seizure in 
transit. He supports this view by judicial decisions, both Federal and 
State.* 

In 1862 Mexico was engaged in a struggle with the Austrian Archduke 
Maximilian, supported by the military power of Napoleon III. She 
complained of the export from this country of military supplies on 
French account. William H. Seward, the great Secretary of State 
under Abraham Lincoln, replied. 


If Mexico shall prescribe to us what merchandise we shall not sell to 
French subjects, because it may be employed in military operations 
against Mexico, France must equally be allowed to dictate to us what 
merchandise we shall allow to be shipped to Mexico, because it might 
be belligerently used against France. Every other nation which is 
at war would have a similar right, and every other commercial nation 


2 Mr. Jefferson, Secretary of State, to British Minister, May 15, 1793, 5 MS. 
Dom. Let. 105; 1 American State Papers, 69, 147; 3 Jefferson’s Works, pp. 558, 560; 
quoted 7 Moore’s Digest, p. 955. 

’ American State Papers, Foreign Relations, p. 140; quoted Moore’s Digest, p. 955. 

‘Mr. Pickering, Secretary of State, to Mr. Adet, Jan. 20, and May 25, 1796, 
1 American State Papers, For. Rel. 645-649; 7 Moore’s Digest, 956. 
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would be bound to respect it as much as the United States. Commerce, 
in that case, instead of being free and independent, would exist only at 


the caprice of war.° 

Mr. Seward and our whole people were most hostile to the French 
occupation, and ultimately compelled its abandonment, but the rule 
as to our right of export was too clear to dispute and too important to 
in any way abate. 

Honorable John Bassett Moore, our ripest and most comprehensive 
publicist, prints eighteen pages of extracts to like effect from Presidents, 
Secretaries of State and Attorneys General, from Henry Clay, General 
Grant, Marcy, Fish, Evarts, Bayard, Frelinghuysen, Blaine, Foster, 
Olney and John Hay, and also a clear and strong opinion by Mr. Elihu 
Root, then serving as United States District Attorney at New York.® 

The courts of England and America fully uphold these doctrines as 
formulated by our statesmen and officials, holding consistently that con- 
tracts for the export of contraband by neutral citizens to belligerents 
are neither unlawful nor immoral; that they are merely subject to frus- 
tration by the other belligerent by seizure of the goods consigned on 
the high seas or in belligerent territory; that courts of justice will there- 
fore fully recognize such contracts and afford remedies for their breach, 
although no such aid is given by them to contracts illegal, immoral or 
contrary to public policy. In a celebrated case Lord Chancellor West- 
bury’ quoted the opinion of the Supreme Court of the United States 
written by Mr. Justice Story (probably our greatest judicial scholar 
in international law) in the Santissima Trinidad * that “there is nothing 
in our laws, or in the law of nations, that forbids our citizens from send- 
ing * * * munitions of war to foreign ports for sale. It is a com- 
mercial adventure which no nation is bound to prohibit, and which only 


exposes the persons engaged in it to the penalty of confiscation.” 
In 1901 the United States Circuit Court for the Eastern District of 
Louisiana was asked to restrain the export of horses and mules (contra- 


5 Mr. Seward, Secretary of State, to Mr. Romero, Mexican Minister, December 15, 
1862, MS. Notes to Mexico, VII, 215; 7 Moore’s Digest, p. 958. 

6 See 7 Moore’s Digest, pp. 955-973. 

7 See Ex parte Chavasse, in Re Grazebrook, 34 L. J., n. s., Bankruptcy, 17 (Scott’s 
cases International Law, p. 779). 

87 Wheaton, 340. 
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band) from the United States by Great Britain for use in the Boer War; 
but all such relief was denied and traffic by neutrals in contraband of 
war was held entirely lawful and unchanged by the treaty relating to the 
Alabama claims.’ It may be mentioned that the same person who 
brought the proceedings just mentioned sought to hinder the export of 
contraband in the present war but was denied all relief by the courts. 

In 1905 the English courts declared the same doctrine as to the ship- 
ment of contraband by neutrals during the Russo-Japanese War.”® 

The Hague Conference of 1907 adopted substantially identical con- 
ventions as to neutral duties in land war and in maritime war as follows: 


A neutral Power is not bound to prevent the export or transit on be- 
half of one or the other of the belligerents of arms, munitions of war, 
or, generally, of anything which can be of use to an army or fleet." 


The note in Hershey’s Essentials of International Public Law, page 
459, to the above, shows that official protests by belligerent govern- 
ments against this right are heard in nearly every war; that the view 
represented by these protests is championed by a small band of publicists, 
notably Hautefeuille, Phillimore and Kleen, which, Professor Hershey, 
who, by the way, holds a doctorate from Heidelberg University, adds 
very justly, “is without sanction, either in theory or practice.” 

One of the expert delegates of the United States at The Hague told 
this writer that he remarked at The Hague that apparently the main 
object of the Conference was to prevent any interference with the ex- 
port of arms by the Krupps at Essen. !* 

The conventions mentioned above were generally ratified, Austria- 
Hungary and Germany both ratifying them on November 27, 1909. 
I do not refer to these conventions as establishing any new rule, but as 
stating clearly and agreeing explicitly to the existing rule. 

A letter from Mr. Bryan, then Secretary of State, understood to have 

® See Pearson v. Parsons, 108 Fed. R. 461. Many more judicial decisions might be 
cited if deemed necessary. 

'See Law Guarantee and Trust Soc. v. Russian Banks, K. B. Div. H., Ct. Law 
Times, Vol. XVIII, p. 503. See also, 2 Oppenheim, International Law, p. 431; 
Taylor, International Law, p. 741. 

'! See Hershey’s Essentials of International Law, pp. 459 and 467. 

'2 Mr. Roosevelt quotes this statement by this writer and commends the article, 
in his late book Fear God and Take Your Own Part, pp. 156, 158, 160. 
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been drafted by Mr. Robert Lansing, dated January 20, 1915, addressed 
to Senator Stone, ably reviewed the authorities and fully supported the 
right of our citizens to export munitions of war in general, to belliger- 


ents not at war with this country. 

Count von Bernstorff, the German Ambassador, on April 4, 1915, 
delivered to Secretary of State Bryan, a memorandum suggesting 
among other things the following: That “the United Statesis * * * 
the only neutral country in a position to furnish war materials.”” That 
her “existing plants” for the manufacture of the same were ‘“‘not only 
being worked but enlarged by all available means, and new ones built.” 
That 
it can in no event be in accordance with the spirit of true neutrality if, 
under the protection of such international stipulations, an entirely new 
industry is created in a neutral state such as is the development of the 
arms industry in the United States. * * * This industry is actually 
delivering goods only to the enemies of Germany. The theoretical 
willingness to supply Germany also, if shipments thither were possible, 
does not alter the case. If it is the will of the American people that there 
shall be a true neutrality, the United States will find means of preventing 
this one-sided supply of arms.'* 


On April 21, Mr. Bryan replied, intimating that it was not within the 
choice of the United States Government to inhibit such trade by any 
change of its law of neutrality, during the progress of a war, which would 
affect unequally the relations of the United States with the nations at 
war; that the present indisputable doctrines of accepted international 
law would make such change an unjustifiable departure from the prin- 
ciples of strict neutrality.!° 

This writer, at the session of the American Academy of Political and 
Social Science at Philadelphia, held April 30 and May 1, 1915, discussing 
this topic and having regard to this correspondence, referred to Germany 
as having protested against the export of munitions from this country 
to the Allies. This, as he understood, was the interpretation of our 
Department of State. Dr. Bernard Dernberg, the representative of 
Germany, speaking in reply said, ‘I want to state here most emphatic- 

13 Special Supplement to this JourNat for July, 1915, p. 255. 


14 Tbid., p. 125. 
Thid., p. 127. 
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ally that Germany at no time has disputed the right to ship or to sell 
arms. This statement that she has is absolutely false.” 1 The ad- 
mission of Dr. Dernberg must be received as an important modification 
of the interpretation which the memorandum of the Ambassador had 
given rise to. 

The writer submitted to the Academy, on the above occasion, the 
following statement as to the practices of Germany: 


German citizens have habitually sold vast quantities of military sup- 
plies to belligerents. Essen is perhaps the very center of military sup- 
plies and has exported on an enormous scale to belligerents in all modern 
wars, making, it is understood, vast profits from this traffic in the late 
Balkan wars. It will be interesting to know what has been Germany’s 
practice when one of the belligerents had access to her markets and the 
other had not. Has the rule been observed, which she now presses 
upon us? Has she recognized this situation as compelling her to deny 
to the Power having access, the right to buy, on the ground that real 
neutrality so required? 

The war between the South African Republic and Great Britain began 
in October 1899, and was closed by the Treaty of Pretoria at the end of 
May, 1902. During the earlier portion of the war, supplies were re- 
ceived by the Boers through Lorenzo Marques, a neighboring Portu- 
guese port, with some freedom, but in August, 1900, all the customs 
officials at Lorenzo Marques were dismissed and their places filled by 
military officers and a force of 1,200 men was sent out from Lisbon. 
The frontier was guarded and the trade stopped.” 

The strictness of the Portuguese authorities increased with the de- 
cline of the fortunes of the Boers. 

England had seized and searched a number of neutral vessels—in- 
cluding three German steamers—and positively claimed the right to 
seize contraband bound to the Boers though through a neutral port. 
She relied for this largely on the precedents of our Civil War, and it 
would appear that the access of the Boer force to German markets was 
substantially destroyed. The question occurred to the writer, would it 
be found that during the later years there were imported from Germany 
into England large quantities of arms and military supplies, notwith- 
standing this situation? He therefore took the liberty to apply to the 
British Embassy at Washington, which very obligingly cabled to London 
for information. April 27, a letter from the Embassy advised that “when 
the Boers were shut off from supplies by sea, Great Britain got from 
Germany 108 fifteen-pounder quick-firing guns and 500 rounds per gun. 
They were purchased from Ehrhardt by private negotiation.” It is 


‘6 Annals of American Acad. Political and Social Science, July, 1915, p. 195. 
‘7 See Campbell’s Neutral Rights in Anglo-Boer War, p. 60. 
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respectfully submitted that this is sufficient to support the practice of 
our government. But this writer had made other investigations which 
showed vastly larger military supplies passing from Germany to Great 
Britain at this time. This appears from the statistics as to the foreign 
trade of the United Kingdom compiled at the custom house, and pre- 
sented to both Houses of Parliament by command of His Majesty and 
printed by His Majesty’s stationery office. These published records, long 
anterior to the present unhappy controversy, preserved in the library 
of the Department of Commerce of the United States, show that there 
were imported from Germany into Great Britain. 

In 1899. Swords, cutlasses, machets, and bayonets, cwts. 782. 

1900. Swords, cutlasses, machets and bayonets, cwts. 1,664. 

1901. Swords, cutlasses, and arms of other sorts not firearms, cwts. 
12,560. 

1902. Swords, cutlasses, and arms of other sorts not firearms, cwts. 
50,734. 

Many more than from any other source. 

Rifles, carbines, fowling pieces, muskets, pistols, or guns of any sort. 

1899. Value £655; in 1900. £ 428. 

In 1901. Metal cartridge cases, other than small arms ammunition 
(more than six times as many as from any other source), 1,378,600. 

1901. Cordite and other smokeless propellants, 231 cwts. 

1901. Gunpowder, 318 cwts. 1902. 253 cwts. 

Dynamite and other high explosives. 

1901. 11,029 cwts. 1902. 14,771 cwts. and in latter year these explo- 
sives were worth £84,894. 

Rockets and other combustibles for warlike purposes. Explosives 
and ammunition unenumerated. 

1901. Of the value of £29,546. 1902. Of £26,171. 


Small arm ammunition 
1901. Numbers 3,350,040. 1902. Numbers 4,732,500. 
Fuses, Tubes and Primers 


1901. Numbers 892,007. 1902. Numbers 2,033,116. 

The consumption of ammunition in the present war is on so vast a 
scale that the above figures may seem trivial, but we must remember 
that Mr. Lloyd George has recently said that in a single battle in the 
present war more ammunition was consumed than during the entire 
Boer War. 

It is submitted that the above trade figures between Germany and 
Great Britain embalm a principle and afford a German precedent in 
entire accord with the law and practice announced by our own govern- 
ment. They are the more convincing because Germany’s sympathy was 
strongly with the South African republic and strongly against England.” 


18 Annals American Academy of Political and Social Science, July, 1915, p. 189. 
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On June 29, 1915, the Austro-Hungarian Government in turn ad- 
dressed a communication to our Ambassador at Vienna calling atten- 
tion to the great traffic in munitions of war between the United States 
and the Allied Powers while “Austria-Hungary as well as Germany 
have been absolutely excluded from the American market,” intimating 
that it seemed imperative “that appropriate measures be adopted to- 
ward bringing into full effect the desire of the Federal Government to 
maintain an attitude of strict parity with respect to both belligerent 
parties.”’ It further said that, tried by the criterion laid down in sciences, 
“the exportation of war requisites from the United States as it is being 
carried on in the present war is not to be brought into accord with the 
demands of neutrality.’”’ 

Mr. Lansing, Secretary of State of the United States, replied 
August 12, 1915: * 

To this assertion of an obligation to change or modify the rules of 
international usage on account of special conditions, the Government of 
the United States can not accede. The recognition of an obligation of 
this sort, unknown to the international practice of the past, would im- 
pose upon every neutral nation a duty to sit in judgment on the progress 
of a war and to restrict its commercial intercourse with a belligerent 
whose naval successes prevented the neutral from trade with the enemy. 


Further that the ideas advanced * * * 


would involve a neutral nation in a mass of perplexities which would 
obscure the whole field of national obligation, produce economic con- 
fusion, and deprive all commerce and industry of legitimate fields of 
enterprise, already heavily burdened by the unavoidable restrictions of 


the war. 


The attention of the Austro-Hungarian Government was directed 
to the facts as to the sale of munitions by Germany and Austria-Hungary 
to England during the Boer War when the South African Republics 
were cut off from all access to European markets, and it was pointed 
out that “the allied republics were in a situation almost identical in 
that respect with that in which Austria-Hungary and Germany find 
themselves at the present time.” 


‘8 See Spl. Sup. this JouRNAL, July, 1915, p. 146. 
Ibid., p. 166. 
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The Secretary of State, Mr. Lansing, had advised this writer by letter 
of June 7, 1915, that he had “read carefully ”’ his paper on this subject 
presented to the American Academy of Political and Social Science. 
The Department of State retabulated the figures as to German and 
Austro-Hungarian sales of munitions to England during the Boer War, 
during much of which the African Republics were so isolated. The 


figures given by it are as follows: 


GERMAN EXPORTS OF ARMS AND AMMUNITION TO GREAT BRITAIN 


Quantity 100 Kilos 


Articles 1899 1900 1901 1902 
Explosives 4,342 6,014 5,147 3,645 
Gunpowder 28 658 243 69 
Gun barrels 2 366 21 133 
Shot, of malleable iron not polished, etc. 30 413 38 


Shot (further manufactured) polished, etc., not 


lead coated 4 
Shot, nickled or lead eoated with copper rings, 
etc. 3,018 176 
Weapons for war purposes 18 2 
Cartridges with copper shells and percussion 
904 1,595 S66 982 


caps 


AUSTRO-HUNGARIAN EXPORTS OF ARMS AND AMMUNITION TO GREAT BRITAIN 


Quantity 100 Kilos 


Articles 1899 1900 1901 1902 
Arms, exclusive of small arms. 190 374 12 
Separate parts of guns 1 ] 
Small arms 2 3 80 5 
Ammunition and explosives under tariff No. 
346 1 7 16 51 


Other ammunition and explosives 


The attempt has been so far to show the validity and customary 
character of such neutral trade in munitions, and that it is unaffected 
by the varying conditions of the war. It remains to consider the most 
important aspect of all, namely, the effect of such traffic upon the wel- 
fare of mankind in general, and hence its morality. 

Upon that subject this writer again ventures to quote his remarks 


| 
| 
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to the American Academy of Political and Social Science before alluded 
to.*! He there said: 


A system under which a peaceful commercial state may not, when 
attacked, use her cash and her credit in the international markets to 
equip herself for defense, is intolerable and in every way pernicious.” 

The warlike and aggressive nation chooses the moment of attack and 
is naturally fully equipped. If the nation assailed cannot replenish her 
supplies from outside she must always maintain them at the top notch 
of efficiency or she exposes herself to ruin. 

If a nation, the moment she becomes, willingly or unwillingly, a bel- 
ligerent, is helpless to augment her defensive equipment from outside; 
if she cannot, as this writer, if he may be allowed to quote himself, 
said recently in the Outlook, ‘import a pound of powder, a gallon of 
petrol, an ounce of copper, a gun, a sabre, a harness or a horse,” then a 
wasteful system is forced on all nations under which they must always, 
without intermission or relaxation, maintain their defenses and warlike 
supplies on a war footing of the highest efficiency and amplitude. 

One of the ripest scholars in international law was the late Professor 
Westlake, one of the founders and president of the Institute of Inter- 
national Law. Moreover, his was one of the clearest, strongest and 
fairest minds addressed to international questions. In 1870, when a 
former Count von Bernstorff, then German Ambassador at London, 
protested against the export of military supplies from England to France 
during the Franco-German War, Professor Westlake discussing the 
effect of forbidding such export, wrote: 


One disadvantage of no ordinary magnitude I can plainly see. The manifest 
tendency of all rules, which interfere with a belligerent’s power to recruit his resources 
in the markets of the world, is to give the victory in war to the belligerent who is 
best prepared at the outset; therefore, to make it necessary for states to be in a con- 
stant condition of preparedness for war; therefore, to make war more probable.” 


In other words, as Professor Westlake has pointed out, it would tend 
strongly to force all nations to the extreme of militarism, a policy eco- 
nomically impoverishing and also most perilous to peace. The policy 
of open neutral markets for war supplies enables peaceful wealth to be 
transmuted and defense to be rapidly provided. Neutral markets 
would not be denied the aggressor by the restriction since he, knowing 
his plans, could largely provide for them before belligerency. As this 
writer lately observed: 


21 Annals American Academy Political and Social Science, July, 1915. Publication 
No. 913; New York Herald, May 16, 1915. 

22 Mr. Roosevelt in his Fear God and Take Your Own Part, p. 162, quotes this 
passage too kindly, attributing it to “a great expert on international law.” 
*8 Collated Papers, Westlake on Public International Law, p. 391. 
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Wars now are as sudden as conflagrations in their origin and the advantages of 
preparation and initiative are immense. Why make them vastly greater? Why 


tempt to secret preparation and sudden aggression by greatly reducing the resources 
and avails of the defending Power? Why aid the wolf and hamstring the lamb? Why 
by a change of law and policy aid and encourage the predatory policy and debilitate 
defence? Such change must stimulate war and discourage peace. 


It is therefore opposed to the general interest of mankind, and the 
present rule is wiser and more pacific, tending to maintain the safety 
and stability of the nations whose main employments are in the peaceful 
arts. 

One of the most serious lessons of the present great European War 
is that all the successes and failures of modern war depend on “me- 
chanical preponderance.” Supplies of munitions have become even 
more important than levies of men. A few men with munitions can 
overcome far greater numbers animated by the greatest courage and the 
most patriotic devotion, but without military supplies. 

Any rule which prevents a powerful and wealthy nation, when at- 
tacked, from buying where she will such munitions, is hostile to the 
interest and the existence of such peaceful states, and so to the general 
interest of mankind. As this writer has said: 

Such a change of law and practice, * * * magnifies the power of 
the prepared and predatory states, and it hinders and prevents the de- 
fense of the pacific states. It helps the carnivorous states, and it hurts 
the herbivorous states, as it were. It sharpens the fangs of the wolf, 
constantly used in attack, and it takes away the antlers of the stag, as 
constantly used for defense alone. It tends to embroil the nations and to 
destroy their balance and repose. It is a pernicious, unwise, and im- 
moral restraint, an injurious change in a just rule.** 


It is submitted that our people have a right by all laws, international 
and municipal, to manufacture and freely sell to all comers munitions 
of war (except when restrained for special circumstances by special laws, 
as along our Southern border); that this right is founded not merely on 
the long-established customs of all nations, including our own, on the 
opinions of statesmen, judges and scholars and on the express agreement 
of the nations at the last Hague Conference, but it rests upon considera- 
tions of wise and necessary policy, salutary for all peaceful nations and 


24 Navy League of the United States, Pamphlet 16. 


NEUTRALITY AND THE SALE OF ARMS 999 


hostile to predatory nations; that it ought therefore to be fully preserved 
and fully exercised for the welfare and safety of all nations seeking to 
avoid the extremes of militarism, and to devote themselves, without sac- 
rifice of security, to pursuits of peace; that in adhering to, maintaining, 
and exercising such a right we pursue a policy hostile to no nation and 
vital to the safety of our own. 

CHARLES NOBLE GREGORY. 
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EDITORIAL COMMENT 
THE CORRESPONDENCE REGARDING THE 8. S. SUSSEX 


The negotiations between the Governments of the United States and 
Germany regarding the Lusitania were believed to be approaching a 
conclusion when, on March 24, 1916, the unarmed French steamship 
Sussex, while crossing from Folkestone to Dieppe with 325 or more 
passengers, among them a number of American citizens, was torpedoed 
and sunk in the Channel. 

On March 27th inquiry was made by the Secretary of State of the 
United States through the American Ambassador at Berlin if the Sussex 
was sunk by a submarine belonging to Germany or her allies, and in the 
next few days similar inquiries were made regarding four other vessels 
reported to have been sunk with American citizens on board, thus re- 
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newing the whole question of the methods employed by Germany in 
submarine warfare. 

The circumstances of this renewal of the submarine policy of Ger- 
many, after the tardy endeavor to reach an understanding with the 
United States regarding the Lusitania, were of a nature to aggravate 
the new offense. The evasive character of Germany’s reply to the notes 
of inquiry in the face of the evident facts, was tempered in only a slight 
degree by a request for such evidence regarding the sinking of the Sussex 
as the United States might be able to furnish. This, happily, was abun- 
dant, precise, and overwhelming; and the German Government was 
unable to escape the conclusions that the Susser had never been armed, 
that the vessel had been habitually used for the conveyance of passen- 
gers across the Channel, that the route followed was not the one taken 
by troop ships or supply ships, that about 80 of her passengers,—non- 
combatants of all ages and both sexes, including citizens of the United 
States,—were killed or injured, and that the cause of the sinking was a 
torpedo of German manufacture sent without warning from a sub- 
marine. 

In the note of April 18th, in which the evidence supporting these 
conclusions was furnished, the Secretary of State said: 


If it is still the purpose of the Imperial Government to prosecute relentless and 
indiscriminate warfare against vessels of commerce by the use of submarines without 
regard to what the Government of the United States must consider the sacred and 
indisputable rules of international law and the universally recognized dictates of 
humanity, the Government of the United States is at last forced to the conclusion 
that there is but one course it can pursue. Unless the Imperial Government should 
now immediately declare and effect an abandonment of its present methods of sub- 
marine warfare against passenger and freight-carrying vessels, the Government of 
the United States can have no choice but to sever diplomatic relations with the Ger- 


man Empire altogether. 


Such an attitude was not only justified by every consideration of 
international law and national duty, but was absolutely necessary to 
support any pretense that the rights of American citizens on the sea 
would henceforth be protected. The limit had been reached beyond 
which long-suffering could not go. In making this decision, therefore, 
there was no room for doubt or debate. Not to have made it would have 
been to abdicate the place of the United States among civilized nations. 

This is not an occasion for a general review of the diplomacy of the 
United States regarding the submarine policy of Germany, but it is 
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proper to say that the juncture reached in the case of the Sussex was 
an inevitable consequence of the ground taken by the Imperial German 
Government, and was as certain at the beginning of its practice as it 
became in the end. The only fundamental question throughout the 
entire prolonged negotiations on that subject was just when the ultima- 
tum would have to be delivered. From the first it was evident either 
that the German policy must give way or that international law would 
continue to be disregarded and American lives imperilled. 

The attitude taken in reply to the American demands completely 
establishes this assertion. While unwilling to admit in explicit terms 
that the sinking of noncombatant ships without warning and without 
making provision for the safety of noncombatants on such ships is 
illegal, the Imperial German Government practically admits that it is 
so. The practice is defended in the note of May 4th, in reply to the 
American note of April 18th, not as a legal form of warfare but as a 
form of reprisal. The German Government has never asserted its legal 
right to destroy the lives of noncombatants at sea. It knows that it 
has no such right. In the note just referred to it is stated: ‘‘ The German 
submarine forces have had, in fact, orders to conduct submarine warfare 
in accord with the general principles of visit and search and destruction 
of merchant vessels as recognized by international law.’’ But this, it is 
explained, was never promised and never intended to apply, except 
outside ‘‘the war zone surrounding Great Britain.’”’ Within that zone, 
it is contended, “in self-defence against the illegal conduct of British 
warfare, while fighting a bitter struggle for her national existence, Ger- 
many had to resort to the hard but effective weapon of submarine war- 
fare.” It is necessity, not law, it is alleged, that has inspired her conduct. 
‘As the German Government has repeatedly declared,” says the note 
of May 4th, “it cannot dispense with the use of the submarine weapon 
in the conduct of warfare against enemy trade.”’ The situation thus 
created was, in effect, the complete abolition of international law in an 
important area of travel and commerce as far as the rights of noncom- 
batants, including neutrals, were concerned. For them it ceased to 
afford the slightest means of protection against sudden death. 

It is hardly within the scope of these comments to express opinions 
regarding the question of reprisals, either as to who was the belligerent 
responsible for resorting to them or the degree of equity with which 
they have been carried out. But one thing is clear. Whatever the 
merits of this question may be, there is no just ground for the position 


if 
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taken by the Imperial German Government, that it may resort to re- 
prisals without regard to their effect upon the lives of the citizens of 
neutral Powers with which it desires to be at peace. There are other 
necessities besides those of a single Power, even though fighting for its 
existence; and not to respect them is not only an illegal, it is an un- 
friendly act. 

The Imperial German Government fully comprehends this, and de- 
clares its willingness to make a “further concession;”’ that is, a nearer 
approach to the recognized requirements of international law. ‘In 
accordance with the general principles of visit and search and destruc- 
tion of merchant vessels recognized by international law,’ runs this 
new concession, ‘‘such vessels, both within and without the area de- 
clared as a naval war zone, shall not be sunk without warning and with- 
out saving human lives, unless these ships attempt to escape or offer 
resistance.” 

It is somewhat surprising, after the faith imposed in the formal pledge 
previously given, that “liners will not be sunk by our submarines with- 
out warning and without safety of the lives of noncombatants, pro- 
vided that the liners do not try to escape or offer resistance,’’ to find 
the new formula described as a “further concession.’”’ In the words last 
quoted no exception is made of a “war zone.” This pledge is as absolute 
and as unrestricted as to locality as the later one. In truth, the new 
assurance is less satisfactory than the old one, for it not only justifies 
Germany’s course by a complaint that the Government of the United 
States has not used its power to restrain the conduct of Great Britain, 
that it has not shown sympathy with Germany’s extremity, and that 
it has even supplied her enemies with all kinds of war material; but 
reserves “‘complete liberty of decision,’ in case steps proposed to be 
taken by the Government of the United States should not attain the 
result of removing the occasion for Germany’s reprisals. In brief, “It 
will be understood,” runs the note, “that the appeal made by the Gov- 
ernment of the United States to the sentiments of humanity and to the 
principles of international law can not, under the circumstances, meet 
with the same hearty response from the German people which such an 
appeal is otherwise always certain to find here.” 

How far the controversy regarding the Lusitania and the Sussez really 
is from a definitive settlement is evident from the reply to the last Ger- 
man note on this subject by the American Secretary of State. ‘The 
Government of the United States,’ he says, “notifies the Imperial 
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Government that it can not for a moment entertain, much less discuss, 
a suggestion that respect by German naval authorities for the rights of 
citizens of the United States upon the high seas should in any way or in 
the slightest degree be made contingent upon the conduct of any other 
Government affecting the rights of neutrals and noncombatants. Re- 
sponsibility in such matters is single, not joint; absolute, not relative.”’ 

So far, therefore, as the correspondence is concerned, the attitude 
of both Governments remains essentially unchanged, and none of the 
questions involved has received a final solution. 

Davip JAYNE 


BRITISH ORDERS IN COUNCIL AND INTERNATIONAL LAW 


From time to time the press informs the public that on such and 
such a date a British Order in Council has been issued affecting the rights 
of neutrals, and the question is debated whether or not the Order in 
Council, contrary to international law, is binding upon neutrals and 
whether, indeed, the Order contrary to international law is binding upon 
prize courts in which the question of capture of neutral property is to 
be contested. It is therefore of interest to consider the nature of an 
Order in Council, its relation to an act of Parliament, its effect upon the 
rights of neutrals, and its authority in British prize courts. 

Sir William Anson says, in The Law and Custom of the Constitution, 
that “an Order in Council is practically a resolution passed by the King 
in Council, communicated by publication or otherwise to those whom 
it may concern.” After this brief definition, the learned author gives 
the following as an example of the wording of such an order: 

At the Court at , the lst day of June, 1907. 
Present,— 
The King’s most excellent Majesty in Council 

His Majesty, by and with the advice of his Privy Council, doth order and it is 
hereby ordered. * * *1 
After contrasting the Cabinet and Privy Council, of which latter body 
the Cabinet are members, the same learned author says: 

The Cabinet considers and determines how the King’s Government may best be 
carried on in all its important departments; the Privy Council meets to carry into 


1 Anson’s Law and Custom of the Constitution, Vol. II, 3d ed., Part 1, p. 50. 
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effect advice given to the King by the Cabinet or by a Minister, or to discharge duties 
cast upon it by custom or statute. 


He concludes this part of the subject with the statement that ‘the 
Privy Council is essentially an executive, the Cabinet a deliberative 
body. The policy settled in the Cabinet is carried out by Orders in 
Council, or by action taken in the various departments of government.’’* 

If, as Sir William Anson says, the Privy Council is essentially an ex- 
ecutive body, it follows that the King in Council issues orders of an ex- 
ecutive nature. He may do so in each of two cases, the first of which is 
in accordance with custom and to give effect to the prerogatives of the 
Crown; the second is in pursuance of an act of Parliament, vesting 
the King in Council with authority to do a specific act. In the first 
case the jurisdiction of the King in Council is limited, as it could not 
be successfully claimed to-day that the King in Council, even though the 
members of the Cabinet be present and should so advise, could legislate, 
as Parliament is the legislative body of Great Britain. In the second 
case, the King in Council acts pursuant to parliamentary and statutory 
authority, and to the extent of the statutory authority the Orders have 
the force of law. 

They are, however, only in form Orders in Council; in fact they are 
acts of Parliament, as they are authorized by Parliament and therefore, 
if within the statute, are equivalent to a statute. Mr. Jenks, in his 
Short History of English Law, thus states the reason and the effect of 
the Order in Council made in pursuance of an act of Parliament: 


Owing partly to the necessity for leaving the application of discretionary legislation 
to the Executive, but still more to the impossibility of discussing details in an over- 
worked Parliament, it has become increasingly common for Parliament to delegate, 
either to the Crown (i. e., the Executive as a whole) or even to the Minister at the 
head of the department charged with carrying out the Act, the power of making 
Rules or Orders under it. These Rules and Orders are, in effect, so long as they keep 
within the authority prescribed by their respective Acts, themselves Parliamentary 
statutes, and are enforced by the Courts as such. It is, of course, in theory, possible 
to raise against any of them the plea of ultra vires; but they are usually drawn with 
sufficient skill to render such an attack hopeless. * * * The difference be- 
tween Orders made by the Crown in Council and those made by a single Minister, 
is more apparent than real. For, in the former case, as in the latter, the form and 


2 Anson’s Law and Custom of the Constitution, Vol. II, Part 1, p. 98. 


562 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


contents are virtually settled by the departments concerned; the approval by the 
Privy Council is a pure formality.® 

But whether the Order in Council be in virtue of a custom or of the 
King’s prerogative—which cannot, however, be contrary to a statute 
of Parliament—or whether it be in pursuance of parliamentary authority 
and is thus to be considered as an act of Parliament, it would seem to 
be too clear for argument that an Order in Council, if it be considered 
a statute, is municipal; that if it be legislative it is domestic legislation, 
and while it may affect persons within British jurisdiction it cannot 
properly be extended, any more than a statute can properly be extended, 
beyond the jurisdiction of Great Britain so as to affect the rights of 
foreign countries, their subjects or citizens. 

For this statement, it does not seem necessary to cite authority, and yet, 
in view of the fact that Orders in Council have been issued during the 
wars of the French Revolution and the Empire which seriously affected 
the rights of neutrals beyond British jurisdiction, and in view of the 
further fact that some of the Orders in Council issued since the out- 
break of the great war affect neutral rights, it seems advisable to quote 
an authority distinctly negativing the claim of any country to legislate 
for other than its own subjects or citizens, which claim, if allowed, 
would violate the perfect equality of states upon which the society of 


nations is predicated and without which it could not exist. In the case 
of The Antelope (10 Wheaton 66, 122), decided in 1825, Chief Justice 
Marshall, speaking for the Supreme Court of the United States, said: 


No principle of general law is more universally acknowledged, than the perfect 
equality of nations. Russia and Geneva have equal rights, It results from this equal- 
ity, that no one ean rightfully impose a rule on another. Each legislates for itself, 
but its legislation can operate on itself alone. 

A few years before, Sir William Scott so held in the case of The Louis 
(2 Dodson, pp. 210, 243-44), which it is important to quote in this 
connection in order that it may appear clear, beyond the possibility of 
misconception, that the courts of Great Britain as well as the courts of 
the United States recognize the equality and independence of states 
and the right of states as such freely to navigate the ocean without let 
or hindrance by legal statute, whether that statute be termed an Order 


3 Jenks, A Short History of English Law, 1912, p. 188. 
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in Council or an act of Parliament. In the case of The Louis, decided 
in 1817, that great and learned judge said: 

Two principles of public law are generally recognized as fundamental. One is 
the perfect equality and entire independence of all distinct states. Relative 
magnitude creates no distinction of right; relative imbecility, whether permanent 
or casual, gives no additional right to the more powerful neighbor; and any advan- 
tage seized upon that ground is mere usurpation. This is the great foundation of 
publie law, which it mainly concerns the peace of mankind, both in their politic 
and private capacities, to preserve inviolate. The second is, that all nations being 
equal, all have an equal right to the uninterrupted use of the unappropriated parts 
of the ocean for their navigation. In places where no local authority exists, where the 
subjects of all states meet upon a footing of entire equality and independence, no one 
state, or any of its subjects, has a right to assume or exercise authority over the sub- 
jects of another. 

It would seem to follow from these decisions that an act of Congress 
or a British statute inconsistent with international law is null and void 
in so far as foreign nations are concerned and in so far as their citizens 
and subjects not within the jurisdiction of the United States or of Great 
Britain are concerned, although it may well be, and is in fact the case, 
that an act of Congress or an act of Parliament contrary to international 
law binds the authorities of the United States and American citizens, on 
the one hand, and British authorities and British subjects, on the other. 

Finally, the question arises as to the effect of an Order in Council 
upon British prize courts, a question to be determined exclusively by 
Great Britain, which can by statute prescribe the law to be administered 
in British prize courts. To the foreigner it is immaterial whether the 
law is prescribed by an act of Parliament or by an Order in Council, as 
the question is not what particular municipal organ may prescribe the 
law but whether the law has been prescribed in such a way as to force 
the prize court to apply a rule contrary to international law in the 
decision of cases involving neutral rights. Whether this be done by act 
of Parliament or by Order in Council is a matter of indifference to the 
foreign nation, whose desire is that it be done neither by one nor the 
other, nor both working in common. It is, of course, a matter of con- 
siderable importance to British authorities in the performance of their 
duties whether they are or are not bound by an Order in Council, but 
this is a question of constitutional, and therefore domestic, not of inter- 


national, law. 


564 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The nature of an Order in Council and its effect upon a British prize 
court was recently considered in the case of the Zamora,* and the hold- 
ing of the Judicial Committee of the Privy Council on appeal has been 
a source of much favorable comment on the part of American publicists. 
It is believed, however, that, carefully considered, the decision, while 


worthy of the greatest respect, is not to be taken as laying down the 
broad principle that a British prize court cannot decide a case involving 
neutrals against international law; but that the statute creating the 
prize court and prescribing that its decisions be in accordance with the 


law of nations cannot be varied by an order of the King in Council, 
although it may be varied by an act of Parliament. 

Briefly stated, the facts in the case were that the Zamora, a Swedish 
(therefore a neutral) ship, bound from New York to Stockholm (there- 
fore on a voyage between two neutral points), was seized off the coast 
of Scotland, between the Faroe and Shetland Islands, on April 8, 1915, 
by a British cruiser, and sent into the Orkney Islands as prize. The 
vessel carried copper and, during proceedings instituted in the prize 
court for the condemnation of the ship and cargo because of the contra- 
band character of the latter, “the Crown applied to the prize court for 
an interlocutory order that about 400 tons of copper, which formed 
part of the cargo, should be released and delivered up to the Crown under 
Order XXIX of the Prize Court Rules, upon an undertaking of the 
Crown to pay into court the appraised value of the copper in accordance 
with Rule 5 of the Order.” This request was based upon the Prize 
Court Rules issued by the King in Council, allowing cargo to be requisi- 
tioned by the Crown pending the decision of the court upon the validity 
of the capture. The application was resisted on behalf of the Swedish 
firm which claimed to own the cargo on the ground ‘that the provisions 
of the Order referred to violated the law of nations and were not binding 
upon the court.” 

Sir Samuel Evans, President of the Prize Court, decided that the 
Order in Council was imperative in nature, that is, that it commanded 
him to grant the application of the Crown made in pursuance of the 
Order, and decreed as requested. 

Upon appeal to the Judicial Committee of the Privy Council, that 


4 Printed in this JourRNAL for April, 1916, p. 422. 
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learned body reversed the decision of the prize court, not because the 
Crown did not possess the right to requisition the copper, but because, 
in the opinion of their lordships, no sufficient evidence had been adduced 
by the Crown for the necessity of such requisition. In the course of its 
decision the Privy Council stated that the Order in Council invoked 
in the case was not imperative, as Sir Samuel Evans had supposed, and 
that even if it were imperative it would not be binding upon the court 
if inconsistent with the law of nations, because by statute the British 
prize court is required and authorized; as their lordships said, “to pro- 
ceed upon all and all manner of captures, seizures, prizes, and reprisals 
of all ships or goods that are or shall be taken, and to hear and determine 
according to the course of admiralty and the law of nations.” Their 
lordships stated, in clear and unmistakable terms, per Lord Parker, 
who delivered their judgment, that an Order of the King in Council 
contrary to international law did not bind the prize court, for the very 
simple reason that the prize court was constituted ‘to hear and deter- 
mine according to * * * the law of nations” and that an Order 
in Council could not modify the law of nations. 

The court, however, did not say that Parliament could not prescribe 
a rule of decision contrary to the law of nations. Indeed, the judgment 
expressly declared that Parliament possessed this power and that a Brit- 
ish prize court was bound to obey and give effect to an act of Parliament, 
even although such act should be contrary to the law of nations. The 
King in Council could prescribe procedure to be observed in the prize 
court not inconsistent with the law of nations. Parliament could not 
merely prescribe procedure at variance with the law of nations but could 
pass a statute in the teeth of international law. 

It should further be said that their lordships did not deny the right 
under international law to requisition vessels or goods before their 
condemnation, but expressly affirmed this right and reversed the judg- 
ment of the prize court, because in the exercise of this right the judge, 
Sir Samuel Evans, had not had evidence before him which would justify 
the requisition. It is perhaps well to quote this portion of the judgment 
before proceeding to that portion dealing with the Order in Council. 

On the whole question their lordships have come to the following conclusion: 
A belligerent Power has by international law the right to requisition vessels or goods 
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in the custody of its prize court pending a decision of the question whether they should 
be condemned or released, but such right is subject to certain limitations. First, 
the vessel or goods in question must be urgently required for use in connection with 
the defence of the realm, the prosecution of the war, or other matters involving na- 
tional security. Secondly, there must be a real question to be tried, so that it would 
be improper to order an immediate release. And, thirdly, the right must be enforced 
by application to the prize court, which must determine judicially whether, under 
the particular circumstances of the case, the right is exercisable. 


In speaking of the effect of the Order in Council in a court of prize 
and of the nature of the prize court itself, Lord Parker said, speaking 
for the court: 


In the first place, all those matters on which the court was authorized to proceed 
were, or arose out of, acts done by the sovereign power in right of war. It followed 
that the King must, directly or indirectly, be a party to all proceedings in a court 
of prize. In such a court his position was in fact the same as in the ordinary courts 
of the realm on a petition of right which had been duly fiated. Rights based on 
sovereignty were waived and the Crown accepted for most purposes the position of an 
ordinary litigant. A prize court must, of course, deal judicially with all questions 
which came before it for determination, and it would be impossible for it to act ju- 
dicially if it were bound to take its orders from one of the parties to the proceedings. 

In the second place, the law which the prize court was to administer was not the 
national, or, as it was sometimes called, the municipal law, but the law of nations— 
in other words, international law. It was worth while dwelling for a moment on that 
distinction. Of course, the prize court was a municipal court and its decrees and 
orders owed their validity to municipal law. The law which it enforced might, 
therefore, in one sense, be considered a branch of municipal law. Nevertheless, the 
distinction between municipal and international law was well defined. A court 
which administered municipal law was bound by and gave effect to the law as laid 
down by the sovereign state which called it into being. It need inquire only what 
that law was, but a court which administered international law must ascertain and 
give effect to a law which was not laid down by any particular state, but originated 
in the practice and usage long observed by civilized nations in their relations with 
each other or in express international agreement. 

It was obvious that, if and so far as a court of prize in this country was bound by 
and gave effect to orders of the King in Council purporting to prescribe or alter the 
international law, it was administering not international but municipal law; for an 
exercise of the prerogative could not impose legal obligation on anyone outside the 
King’s dominions who was not the King’s subject. If an Order in Council were bind- 
ing on the prize court such court might be compelled to act contrary to the 
express terms of the commission from which it derived its jurisdiction. 

There was yet another consideration which pointed to the same conclusion. The 
acts of a belligerent Power in right of war were not justiciable in its own courts unless 
such Power, as a matter of grace, submitted to their jurisdiction. Still less were 
such acts justiciable in the courts of any other Power. As was said by Mr. Justice 
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Story in the case of The Invincible (2 Gall., 43), ‘acts done under the authority of one 
sovereign can never be subject to the revision of the tribunals of another sovereign, 
and the parties to such acts are not responsible therefor in their individual capacity.” 
It followed that, but for the existence of courts of prize, no one aggrieved by the acts of 
a belligerent Power in times of war could obtain redress otherwise than through 
diplomatic channels and at the risk of disturbing international amity. An appropriate 
remedy was, however, provided by the fact that, according to international law, every 
belligerent Power must appoint and submit to the jurisdiction of a prize court, to 
which any person aggrieved had access, and which administered international as 
opposed to municipal law—a law which was theoretically the same, whether the 
court which administered it was constituted under the municipal law of the belliger- 
ent Power or of the sovereign of the person aggrieved, and was equally binding on both 
parties to the litigation. It had long been well settled by diplomatic usage that 
in view of the remedy thus afforded, a neutral aggrieved by any act of a belligerent 
Power cognizable in a court of prize ought, before resorting to diplomatic interven- 
tion, to exhaust his remedies in the prize courts of the belligerent Power. 

A case for such intervention arose only if the decisions of those courts were such as 
to amount to a gross miscarriage of justice. It was obvious, however, that the reason 
for that rule of diplomacy would entirely vanish if a court of prize, while nominally 
administering a law of international obligation, were in reality acting under the direc- 
tion of the Executive of the belligerent Power. 


His lordship, however, made it perfectly clear that the power resided 
in Parliament to pass an act contrary to international law and that in 
such a case it would be the duty of the judges of the prize court, as 
British judges, to obey and to apply the statute. 


It could not, of course [he said], be disputed that a prize court, like any other court, 
was bound by the legislative enactments of its own sovereign state. A British prize 
court would certainly be bound by acts of the Imperial Legislature. But it was none 
the less true that if the Imperial Legislature passed an act the provisions of which 
were inconsistent with the law of nations, the prize court in giving effect to such pro- 
visions would no longer be administering international law. It would in the field 
covered by such provisions be deprived of its proper function as a prize court. Even 
if the provisions of the act were merely declaratory of the international law, the 
authority of the court as an interpreter of the law of nations would be thereby ma- 
terially weakened, for no one could say whether its decision were based on a due con- 
sideration of international obligations or on the binding nature of the act itself. 
The fact, however, that the prize courts in this country would be bound by acts of 
the Imperial Legislature afforded no ground for arguing that they were bound by the 
Executive Orders of the King in Council. 


It would be easy to quote passages from British and American de- 
cisions that prize courts are courts of international law sitting in bellig- 
erent countries, that in the performance of their duties they administer 
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and are bound to administer the law of nations and to reject provisions 
of their municipal laws contrary to the law of nations. In this connec- 
tion, The Maria (1 C. Rob., 340), The Recovery (6 C. Rob. 341), and 
The Fox (Edw. 312), all of which were decided by Lord Stowell, are 
frequently referred to, for the proposition that a prize court is an in- 
ternational court, bound to administer the law of nations. 

On the other hand, decisions of American prize courts are not want- 
ing to the effect that, international in theory, prize courts are in fact 
municipal. Thus, in the case of the Amy Warwick (2 Sprague 123), it 
was said: 

Prize courts are subject to the instructions of their own sovereign. In the absence 
of such instructions their jurisdiction and rules of decision are to be ascertained by 
reference to the known powers of such tribunals and the principles by which they are 
governed under the public law and the practice of nations.® 


There can be no doubt that a court in which the rights of various 
nations, their subjects or citizens are determined should act in accord- 
ance with that law common to the parties, not by that law prescribed 
by one of them. In other words that international, not municipal, law 
should be administered. But it is believed that nothing is gained by 
claiming that prize courts are international courts when in fact they 
are municipal in location and composed of judges of the country in 
which they are situated, bound by their oath to obey the laws of their 
land. The proper thing to do is to create an international court of prize, 
as was recommended by the Second Hague Conference, to operate at The 
Hague and to be composed of judges of different nations, sworn to ad- 
minister the law of nations, not the law of any one of them. Then will 
the views of Sir James Mackintosh, laid down by him in the case of 
The Minerva, be a statement of fact rather than a generous aspiration: 

Undoubtedly the letter of the instructions was a sufficient warrant for His Majesty’s 
officers for detaining ships which appeared to offend against it; but as to the doctrine 
that courts of prize were bound by illegal instructions, he had already in a former case 
(that of the Erin), treated it as a groundless charge by an American writer against 
English courts. In this case (which had hitherto been, and he trusted ever would con- 
tinue, imaginary) of such illegal instructions, he was convinced that English courts 
of admiralty would as much assert their independence of arbitrary mandates as Eng- 
lish courts of common law. That happily no judge had ever been called upon to de- 


5 Quoted from Moore’s Int. Law Dig., Vol. VII, p. 600. 
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termine, and no writer had distinctly put the case of such a repugnance. He had, 
therefore, no direct and positive authority; but he never could hesitate in asserting, 
that in such an imaginary case, it would be the duty of a judge to disregard the in- 
structions, and to consult only that universal law to which all civilised princes and 
states acknowledge themselves to be subject, and over which none of them can claim 
any authority.® 

JAMES Brown Scott. 


THE INTERNATIONAL HIGH COMMISSION ON UNIFORMITY OF LAWS 


The first general meeting at Buenos Aires, April 3-12, 1916, of the 
International High Commission on Uniformity of Laws created by the 
First Pan American Financial Conference was an event of supreme 
significance. Its great possibilities of service in laying the foundations 
for an effective international organization of the Republics of the West- 
ern Hemisphere make a striking appeal to the imagination. 

The First Pan American Financial Conference was held in Washington 
May 24-29, 1915, in response to the invitation of the United States 
Government. All the American Republics were represented, except 
Mexico and Haiti. Its purpose was well set forth by the Honorable 
W. G. McAdoo, Secretary of the Treasury, in the following words: 


The outbreak of the European War accentuated many of our problems, and brought 
clearly home to the American Republics the danger of complete dependence upon 
the great European states for their economic development and commercial security. 
All of them, including the United States, face at the beginning of the war the 
possibilities of appalling disaster. That experience clearly shows the imperative 
necessity for closer relations between the American states themselves and a more 
enduring organization of their own life in order that they may work out their des- 
tinies, freed as far as possible from the dangers which constantly menace their eco- 
nomic development through European complications. It was essential in these 
circumstances that the American nations should take measures for their own pro- 
tection; that they should reconstruct, as far as practicable, their commercial and 
financial relationships for the security of their own interests and the welfare of their 
people. 


The discussions of this conference centered about three main topics: 
(1) The granting by United States bankers and business men of ample 
credits to Latin America and the provision of the necessary organization 
and facilities for this purpose; (2) The prompt establishment of adequate 


6 Life of the Right Honourable Sir James Mackintosh, Vol. I, pp. 317-319; Philli- 
more’s Int. Law, Vol. III, p. 656. 
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steamship facilities between the leading ports of the United States and 
South America; and (3) Uniformity of laws concerning currency, ex- 
change, merchandise, commercial travellers, patents, postal rates, etc., 


ete. 

It was apparent that a permanent organization was necessary in 
order to give effect to the conclusions and recommendations of this 
conference. The International High Commission created for this pur- 
pose is a body consisting of nineteen national sections, each in turn 
consisting of nine jurists and financiers under the chairmanship of the 
Minister of Finance. Its object is to devise means of adjusting and 
harmonizing principles and procedure of commercial law and adminis- 
trative regulation in the American Republics, and to work for the 
solution of legal problems in the fields of banking and public finance. 
It will hold biennial meetings and the work of the national sections 
will be coérdinated and directed by a Central Executive Council of 
which the Secretary of the Treasury acts as President. In the words 
of Secretary McAdoo, 

The work of the International High Commission will be the connecting link be- 
tween the successive Pan American Financial Conferences which, for my part, | 
earnestly hope may become a part of the permanent policy of the American states. 
If such a financial conference shall be held every two years, with the International 
High Commission as the intermediate working body to carry into effect the conclu- 
sions of these conferences, we will no longer live in the realm of theories, but will 
make practical results of every conference certain. 


The United States Section of the International High Commission has 
been duly authorized by Act of Congress, and is composed of the follow- 
ing members: 

William G. McAdoo, Secretary of the Treasury, Chairman. 

John Bassett Moore, Columbia University, Vice Chairman. 

John H. Fahey, Boston, Massachusetts. 

Duncan U. Fletcher, Jacksonville, Florida. 

David R. Francis, St Louis, Missouri. 

E. H. Gary, New York City. 

A. B. Hepburn, New York City. 

George M. Reynolds, Chicago. 

Samuel Untermyer, New York City. 

Leo S. Rowe of the University of Pennsylvania is Secretary of the 
Section, and Messrs. J. Brooks, B. Parker, and C. E. McGuire, Assistants 
to the Secretary General. 
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The United States Section left Hampton Roads on the armored 
cruiser Tennessee, March 8, 1916, visiting Haiti, Trinidad, Rio Janeiro, 
and Montevideo en route for Buenos Aires, which was reached April Ist. 
The formal sessions of the High Commission lasted from April 3 to 
April 12. The Commission was the object of lavish hospitality and 
the many festivities included an official reception by the President of 
the Argentine Republic, a banquet by the United States Ambassador, 
Frederick J. Stimson, a farewell banquet by Dr. José Luis Murature, 
Minister for Foreign Affairs, and a luncheon by the United States 
Section in honor of the Argentine Minister of Finance, Dr. Francisco 
J. Oliver. Leaving Buenos Aires on April 15th, the United States 
Section visited Chile, Peru, Panama, and Cuba, returning to Hampton 
Roads and Washington on May 4th. It was everywhere received with 
marked courtesies and cordiality. 

The work of the International High Commission was divided among 
seven committees, whose reports and resolutions contain a wealth of 
data and findings on matters of vital importance for the welfare of the 
American Republics. It is obviously impossible to do more than sum- 
marize the more important features of this meeting. 

The Commission recommended among other matters, the adoption 
of a “money of account” of a uniform standard; uniform legislation 
assuring the legal status of credits arising from the sale of merchandise; 
the publication by the Pan American Union of a commercial nomencla- 
ture and compendium of tariffs; uniform regulations for commercial 
travellers; and the calling of a special conference to consider the means of 
making uniform the maritime law of the American states. 

Special mention should be made of the recommendation of the Com- 
mission that the American nations should adopt the convention on in- 
ternational commercial arbitration entered into by the Chamber of 
Commerce of Buenos Aires and Chamber of Commerce of the United 
States of America. 

This project was originally presented by Dr. R. C. Aldao of the Ar- 
gentine Republic at the First Pan American Financial Conference in 
Washington, 1915. Providing as it does for readily accessible and 
effective means for the immediate adjustment of international commer- 
cial disputes, it should prove a powerful agency for the avoidance of 
friction and the encouragement of that confidence and good will on which 


the intercourse of nations must depend. 
The High Commission decided that a Pan American Financial Con- 
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ference should be held every two years, designating 1917 for the next 
conference, and Washington again as its place of meeting. The Commis- 
sion also created the Central Executive Council already alluded to, 
‘“‘whose duty it shall be to centralize and coérdinate the labors of the 
Commission, to keep the several Sections in constant touch with one 
another, to carry out the conclusions of the International High Com- 
mission and the Pan American Financial Conferences, and to prepare 
the program, reports and all other material necessary for the holding 
of the second meeting of the International High Commission.” 

History, both recent and remote, should conclusively demonstrate 
that international harmony cannot depend on good will alone, or on 
what Lord Haldane characterized as sittlichkeit. It rests ultimately on 
the just regulation of mutual interests. There can be no international 
peace where these interests are not clearly recognized, duly respected 
and legally protected. There can be no possibility of international 
organization until common understandings exist concerning the practical 
problems arising out of the normal intercourse of nations. There is 
perhaps a danger in exaggerating the influence of economic factors in 
history, but there can be no doubt that human affairs cannot be reg- 
ulated by sentiment alone. 

The International High Commission on Uniform Laws is thus a most 
memorable step towards the elimination of misunderstandings and the 
establishment of intimate cordial relations between the nations of the 
Western Hemisphere. The United States Constitution owed its incep- 
tion to an unofficial conference of delegates at Annapolis to consider the 
mutual economic interests of the States of the Confederation. 

May we not reasonably hope that the Pan American Financial Con- 
ferences and the International High Commission may prove the logical 
first steps towards an effective organization of the American nations 
which shall be based, not on sentiment alone, but on solid interests 
clearly defined and protected by uniform legislation? 

PHILIP MARSHALL BRowN. 


THE SECRETARY OF STATE ON THE VIOLATIONS OF INTERNATIONAL LAW 
IN THE EUROPEAN WAR AS THEY AFFECT NEUTRALS 

For the first time since his appointment as Secretary of State of the 

United States, on June 23, 1915, Mr. Lansing delivered an address, on 

June 3, 1916, before the Jefferson County Bar Association at Water- 

town, New York. The occasion was remarkable, in that it was a meet- 
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ing of Mr. Lansing’s associates in Watertown and in northern New York 
and of his friends in his home town, who had gathered to do him honor 
and to welcome his home-coming as only friends and neighbors can wel- 
come a distinguished and a beloved townsman. 

Mr. Lansing seized the occasion, as they say in diplomacy, to explain 
frankly and in some detail the policy of the United States as a neutral 
in the great war and the difficulties which beset the government in its 
endeavor to perform its neutral duties and to cause its neutral rights 
to be respected by the belligerents which, as always happens in moments 
of excitement, are more intent upon their rights than upon the perform- 
ance of their duties. 

The first part of Mr. Lansing’s address deals with the situation pro- 
duced by the war, and as this statement of facts and conditions forms 
the ground work of the address, it is given in Mr. Lansing’s own words. 


Thus, he says: 


The Great War has caused so many conditions, which are entirely new, and pre- 
sented so many questions which were never before raised or even thought of, that it 
has been no easy task to meet and answer them. The relations between neutrals 
and belligerents were never more difficult of adjustment. It was never harder to 
preserve neutral rights from invasion by the desperate opponents in the titanic 
conflict, in which the power, if not the life, of the great empires of the earth is at 
stake. The peoples and governments at war are blinded by passion; their opinions 
are unavoidably biased; their conduct is frequently influenced by hysterical impulses, 
which approach to madness. Patience and forbearance are essential to a neutral 
government in dealing with such nations. Acts, which under normal conditions 
would be most offensive, must be considered calmly and without temper. It is an 
extraordinary situation and requires extraordinary treatment with a due regard for 
the mental state of those who are straining every nerve to defeat their enemies and 
to that end using every possible means to weaken them in their industrial as well as 
their military power. 

In a nutshell the situation of our relations with Great Britain and Germany, the 
two Powers with which we have had our principal controversies, is this: 

Germany, having developed the submarine as an effective engine of destruction, 
asserts that she cannot, on account of the resulting conditions, conform to the 
established rules of naval warfare, and we should not, therefore, insist on strict 
compliance. Great Britain has no sympathy with the German point of view and 
demands that the submarine observe the rules of visit and search without exception. 

On the other hand, Great Britain declares that, on account of the new conditions 
resulting from submarine activity and the use of mines and from the geographical 
position of Germany, she cannot conform to the established rules of blockade and 
contraband, and we should not, therefore, hold her to strict compliance with those 
rules. Germany insists, nevertheless, that Great Britain be made to follow the 


existing law. 
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Both governments have adopted the same arguments, based primarily on military 
necessity, and offer the same excuses for their illegal acts, but neither will admit 
that the other is in any way justified for its conduct. 


After this statement of the effects and conditions as Mr. Lansing 
believes them to exist, and after giving the reasons which each bellig- 
erent advances or might advance in justification of its conduct, Mr. 
Lansing puts the very pertinent question, ‘‘What is the United States 
to do in these circumstances?” and, differing from most querists, he 
suggests the answer. Thus: 


If we admit the arguments advanced are sound—and I am sure no one will deny 
that they are more or less reasonable—and submit to changes in the rules of naval 
warfare, we will be without any standard of neutral rights. Conceding that the rules 
can be modified by a belligerent to meet new conditions, how far can a belligerent go 
in changing the rules? Would not the liberties of neutrals on the high seas be at the 
mercy of every belligerent? As it is under the old rules, neutrals suffer enough when 
a state of war exists. They should not be further restricted in the exercise of their 
rights. 

The only alternative, therefore, is for this government to hold firmly to those 
neutral rights which international law has clearly defined and to insist vigorously on 
their observance by all belligerents. In not the slightest degree can the settled rules 
be modified unless all the parties interested consent to the modifications. 

If Germany finds it difficult or impossible to conform submarine warfare to the 
international naval code, that is her misfortune; or, if Great Britain finds it equally 
difficult to obey the rules of blockade and contraband, that is her misfortune. They 
certainly cannot expect neutral nations to submit without resistance to further in- 
vasions of their rights. 

This has been the position of the United States from the beginning of the war. It 
has twice sought to obtain mutual consent from the belligerents to certain changes in 
the rules, but in both cases it failed and the suggestions were withdrawn. 


Mr. Lansing next notes that the violations of international law result 
in the loss of life, on the one hand, and in injury to property, on the 
other. He calls attention to this fact and properly states that, although 
the loss of life and the injury to property result in each case from vio- 
lation of the law of nations, nevertheless the seriousness of the violation 
depends in no uncertain degree upon its consequences; that is to say, 
whether it cause the loss of life or merely an injury to property. Thus: 


It is true that the rights violated by the belligerents may differ in importance and, 
therefore, require different treatment. Thus the violation of the neutral right of 
life is a much more serious offense against an individual and against his nation than 
the violation of the legal right of property. There is no and cannot be adequate 
recompense for the wrongful destruction of life, but property losses may be satisfied 


by the payment of indemnities. If one belligerent violates the right of life and an- 
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other belligerent violates the right of property, can you doubt for a moment which 
one gives this government the greatest concern, or which one will call forth the 
more vigorous protest and the more earnest effort to prevent repetitions of the offense? 

A government which places life and property on an equality would be generally 
condemned, and justly condemned. 


In concluding his address, Mr. Lansing spoke feelingly to the friends 
and associates of his boyhood and his maturer years, and in so doing 
used language which is capable of a wider appeal and which is calculated 
to awaken a responsive chord in his fellow countrymen. 

I know that you [he said], my friends and associates, all patriotic and thoughtful 
Americans, sympathize with me in the responsibilities which today rest upon me as 
Secretary of State. Whatever may happen in the uncertainties of the future I know 
that I can come back here assured of your friendly judgment and of a just estimate 
of the motives which have inspired my acts. Your friendship and your confidence 
I prize most highly. I hope that I may always merit them. 


It should be and it is a consolation to the American people to know 
that, in these days of storm and stress, there is a calm and dispassion- 
ate, thoughtful and upright man in charge of the Department of State, 
not carried away by his feelings yet aware of their existence and not deaf 
to their voice, and desiring the friendship of his associates and the confi- 
dence of his fellow countrymen because he strives, earnestly and with 
singleness of purpose, to merit them. JAMES Brown Scorr. 


THE STUDY AND TEACHING OF INTERNATIONAL LAW 


A report of the Standing Committee on the Study and Teaching of 
International Law and Related Subjects was presented to the American 
Society of International Law at the annual Meeting. The report of the 
Committee was unanimous and was approved by the Society. 

This report was in continuance of the work begun by the Conference 
of Teachers of International Law and Related Subjects in 1914, which 
adopted sixteen resolutions for carrying out its wishes. So far as these 
were largely administrative, the resolutions were immediately carried 
out. Certain resolutions involving investigation and further considera- 
tion were referred to the Standing Committee. These resolutions in 
general referred to the plans for developing the study of international 
law and related subjects. The Committee was unfavorable to any 
attempt to standardize such study, but was favorable to the adoption 
of means for improving, extending and strengthening such study in a 


thorough manner. The course cf events in the world since the Con- 
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ference of Teachers in 1914 has emphasized the need of such an 
effort. 

Certain points in the Standing Committee’s report should be particu- 
larly mentioned. A course of one year “divided between international 
law as a system of law and the application of its principles in inter- 
national relations is regarded as a minimum”’ (and that a full year or 
more should be given to each was to be desired when possible.) That 
these courses should be consecutive rather than concurrent seemed to 


be advisable. 

The Conference of Teachers in 1914 had recommended “ That promi- 
nent experts in international law be invited from time to time to lecture 
upon the subject at the several institutions.”” The Standing Committee 
favored this plan “provided such lectures were made an integral part 
of the course,”’ for which the student should be prepared and for which 
he should be responsible as for other parts of the course. Other resolu- 


tions were considered and the action upon these will be found in the 
Proceedings of the Annual Meeting of the Society, in which the Com- 
mittee’s report will also be found in full. 

The Division of International Law of the Carnegie Endowment, 
believing this work recommended by the Conference of Teachers to be 
in accord with its purposes, has offered to place at the disposal of the 
Standing Committee an amount of money to-aid in the work. The 
Standing Committee will be glad to receive further suggestions as to 
the carrying out of the resolutions or as to other matters relating to the 
promotion of the study and teaching of international law and related 
subjects. The Standing Committee is composed as follows, and such 
suggestions may be made to any member of the Committee: 

Chairman, Professor George Grafton Wilson, of Harvard University. 

Professor Philip Marshall Brown, of Princeton University. 
Professor Amos 8. Hershey, of Indiana University. 
Professor Charles Cheney Hyde, of Northwestern Univer- 
sity. 
President Harry Pratt Judson, of the University of Chicago. 
Honorable Robert Lansing, Secretary of State. 
Professor Jesse S. Reeves, of the University of Michigan. 
Mr. Alpheus H. Snow, of Washington, D. C. 
Secretary ex officio, Mr. James Brown Scott, Recording 
Secretary of the Society. 
GEORGE GRAFTON WILSON. 
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MEXICO AND THE UNITED STATES AND ARBITRATION 


From time to time the JouRNAL has had comments upon the Mexican 
situation in so far as its international aspects are concerned and in so 
far as the disturbed condition in Mexico affects the relations of Mexico 
and the United States. The comments have aimed to lay before the 
readers of the JouRNAL the facts as they are contained in official docu- 
ments, as it is very difficult to obtain facts from other sources and, if 
obtained, it is equally, if not more difficult to sift them, separating the 
true from the false. In view of these circumstances, it has been deemed 
the policy of wisdom to avoid the expression of opinion, because an 
opinion based upon alleged facts or conditions resulting from alleged 
facts must necessarily fall or be modified when the facts themselves 
prove to be false or only partially correct. 

The present comment will follow the policy herein stated. It will 
regard Mexico as a member of the society of nations; therefore, as : 
sovereign and independent state, and in law the equal of every other sov- 
ereign and independent state, with rights and duties precisely the same 
as the rights and duties of the other sovereign and independent states. 
It will consider the government of Carranza as the existing govern- 
ment of Mexico, recognized as such by the United States on October 19, 
1915, and that General Carranza as the head of that government is 
entitled to speak for it in foreign matters and is required to meet and 
to fulfill the duties imposed upon his country by the law of nations. 

Without stating either the rights or duties in general of Mexico and 
the United States in the premises, the present comment calls attention 
to the Treaty of Guadalupe Hidalgo, concluded February 2, 1848, be- 
tween the two countries and proclaimed by the President of the United 
States as the law of the land on July 4, 1848, which, ending a war, sought 
to provide a means in Article XXI which would render war between the 
two countries more remote, if not impossible. Article XXI says: 


If unhappily any disagreement should hereafter arise between the governments 
of the two republics, whether with respect to the interpretation of any stipulation 
in this treaty, or with respect to any other particular concerning the political or 
commercial relations of the two nations, the said governments, in the name of those 
nations, do promise to each other that they will endeavor, in the most sincere and 
earnest manner, to settle the differences so arising, and to preserve the state of peace 
and friendship in which the two countries are now placing themselves, using, for this 
end, mutual representations and pacific negotiations. And if, by these means, they 
should not be enabled to come to an agreement, a resort shall not, on this account, 
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be had to reprisals, aggression, or hostility of any kind, by the one republic against 
the other, until the government of that which deems itself aggrieved shall have 
maturely considered, in the spirit of peace and good neighborship, whether it be not 
better that such difference should be settled by the arbitration of commissioners ap- 
pointed on each side, or by that of a friendly nation. And should such course be 
proposed by either party, it shall be acceded to by the other, unless deemed by it 
altogether incompatible with the nature of the difference, or the circumstances of 


the case.! 


It will be observed that this article is what may be called “all in- 
clusive,” to use an expression of the hour, for not only the treaty but 
the political or commercial relations of the two governments are to be 
subjected to the procedure prescribed in Article XXI. It will be ob- 
served that arbitration is not compulsory, to use another expression 
of the day, as each of the contracting parties is left free to decide whether 
the course laid down in Article XXI is in its opinion “altogether in- 
compatible with the nature of the difference or the circumstances of 
the case.” The comment leaves the article and the treaty where it 
finds it, to the interpretation and application of the governments of the 
two countries. 

It has long been the effort of friends of peace, especially in this coun- 
try, to persuade the nations to agree to submit their outstanding diffi- 
culties to arbitration, and indeed to bind themselves by solemn agree- 
ment to submit future differences or disputes to arbitration. This 
general policy was proposed, not only in abstract but in concrete form, 
by William Jay, whose position in the peace movement is little inferior 
to that of his distinguished father, who, by the treaty which bears his 
name, introduced arbitration again into the practice of nations. 

In 1842 William Jay published in England and the United States a 
little book entitled War and Peace: The Evils of the First and a Plan for 
Preserving the Last, in which he recommended that the nations should 
bind themselves by treaty to submit their present as well as their future 
disputes to arbitration. He believed that a great principle should be 
tried under the most favorable conditions, and he therefore proposed 
that the first treaty of this kind should be made with France, between 
which country and the United States there were then no disputes, and it 
seemed probable to Mr. Jay that disputes of a serious kind would not 
arise between them. Mr. Jay’s proposal follows in his own words: 


1 Malloy’s Treaties and Conventions between the United States and other Powers, 
Vol. I, p. 1117. 
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Suppose in our next treaty with France an article were inserted of the following 


import: 

“It is agreed between the contracting parties that if, unhappily, any controversy 
shall hereafter arise between them in respect to the true meaning and intention of 
any stipulation in this present treaty, or in respect to any other subject, which con- 
troversy cannot be satisfactorily adjusted by negotiation, neither party shall resort 
to hostilities against the other; but the matter in dispute, shall, by a special conven- 
tion, be submitted to the arbitrament of one or more friendly Powers; and the parties 
hereby agree to abide by the award which may be given in pursuance of such sub- 


mission.”’ 2 


It is difficult to estimate the exact influence of any book or pamphlet. 
The ideas stated in Mr. Jay’s little work appear, at least to the writer 
of this comment, to be so reasonable as to suggest themselves to ne- 
gotiators without being specially called to their attention. It is very 
difficult to say when an idea first took definite form and shape and, in 
describing a proposition of one, we often overlook another worthy person 
whose claims should be borne in mind. 

Without attempting to claim for William Jay the authorship of what 
is now familiarly termed in French the clause compromissoire, it is be- 
lieved that a clearer and more statesmanlike formulation of it than his is 
not to be found, and, without attempting to maintain that Article XXI 
of the treaty between Mexico and the United States is due to Jay’s 
proposal, it is interesting to note in this connection that Jay’s little 
book appeared in 1842, just six years before the conclusion of the treaty 
between Mexico and the United States, that it was widely circulated 
in the United States as well as in England, that its distinguished author 
was deeply interested in the relations between Mexico and the United 
States, and well informed as to their relations as evidenced by his ad- 
mirable book entitled A Review of the Causes and Consequences of the 
Mexican War, published a year after its termination, and that he was 
a man of great influence, due not only to his family connections, but 
to his own ability, integrity and high ideals. The writer of the brief 
sketch of Jay appearing in the 11th edition of the Encyclopedia Britan- 
nica felt justified in saying that “his pamphlet, War and Peace: The 
Evils of the First, with a Plan for Securing the Last, advocating inter- 
national arbitration, was published by the English Peace Society in 
1842, and is said to have contributed to the promulgation by the Powers 
signing the Treaty of Paris in 1856 of a protocol expressing the wish 
that nations, before resorting to arms, should have recourse to the good 


? War and Peace: American ediiion, pp. 81-82; English edition, p. 40. 
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offices of a friendly Power.’’ This statement is quoted and indeed the 
reference to Jay is made to show that those ideas were in the air in the 
40’s and in the 50’s, and to express the hope that they may also be found 


to be in the air in this year of trial and tribulation. 
JAMES Brown Scort. 


THE SO-CALLED INVIOLABILITY OF THE MAILS 


Recent correspondence between the Allied and United States Govern- 
ments has called renewed attention to the so-called inviolability of postal 
correspondence on the high seas during maritime warfare. 

The Eleventh Hague Convention Relative to Certain Restrictions on 
the Exercise of the Right of Capture in Maritime Warfare declares: 


The postal correspondence of neutrals or belligerents, whether official or private 
in character, found on board a neutral or enemy ship is inviolable. If the ship is de- 
tained, the correspondence is forwarded by the captor with the least possible delay. 

The provisions of the preceding paragraph do not apply, in case of violation of 
blockade, to correspondence destined for or proceeding from a blockaded port (Art. 1). 

The inviolability of postal correspondence does not exempt a neutral mail ship 
from the laws and customs of maritime war respecting neutral merchant ships in 
general. The ship, however, may not be searched except when absolutely necessary, 
and then only with as much consideration and expedition as possible (Art. 2). 


These proposals were made by Germany at the Second Hague Con- 
ference of 1907, and were supported by an argument on the part of 


Herr Kriege, one of the members of the German delegation, which cannot 
be said to have much applicability to the circumstances of the present 


war. Herr Kriege said: 


Postal relations have at our epoch such importance—there are so many interests 
commercial or other, based on the regular service of the mail—that it is highly de- 
sirable to shelter it from the perturbations which might be caused by maritime war. 
On the other hand, it is highly improbable that the belligerents who control means 
of telegraphic and radio-telegraphic communication would have recourse to the 
ordinary use of the mail for official communications as to military operations. The 
advantage to be drawn by belligerents from the control of the postal service therefore 
bears no prejudicial effect of that control on legitimate commerce. 


It cannot be said that the Eleventh Convention of 1907 is legally 
binding in this war; it was not signed by Russia, one of the leading 
belligerents, and it has not been ratified by more than half of the states 
represented at the Second Hague Conference. 

In any case the provisions of the first paragraph of Article I do not 
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apply, ‘“‘in case of violation of blockade, to correspondence destined for 
or proceeding to a blockaded port.’’ For reasons best known to them- 
selves, the Allied Governments of France and Great Britain have not 
sought shelter either under this provision or under the plea that the 
Eleventh Convention is not legally binding—pleas which they might 
have entered with entire justice and propriety. 

Prior to the limited adoption of the Hague Convention dealing with 
this subject, the doctrine relative to the inviolability of mails was doubt- 
ful, and the practice by no means uniform. For example, Hall, after 
admitting that ordinary letters are prima facie innocent, and that they 
should only be seized under very exceptional circumstances, goes on to 
say: 

At the same time it is impossible to overlook the fact that no national guarantee of 
the innocence of the contents of a mail can really be offered by a neutral Power. No 
government could undertake to answer for all letters passed in the ordinary manner 
through its post-offices. To give immunity from seizure as of right to neutral mail- 
bags would therefore be equivalent to resigning all power to intercept correspondence 
between the hostile country and its colonies, or a distant expedition sent out by it, 
and it is not difficult to imagine occasions when the absence of such power might be a 
matter of grave importance. Probably the best solution of the difficulty would be to 
concede immunity as a general rule to mail-bags, upon a declaration in writing being 
made by the agent of the neutral government on board that no dispatches are being 
carried for the enemy, but to permit a belligerent to examine the bags upon reason- 
able grounds of suspicion being officially stated in writing. (Hall, 5th ed., pp. 675, 
679-680.) 


Lawrence treats this matter very fully in his War and Neutrality in 
the Far East (pp. 185ff.). He says: 


In recent times a practice has grown up of granting special favors to such mail- 
boats in time of war, if they are neutral and willing to accept the conditions imposed. 
The United States has been the pioneer in this matter. During her war with Mexico 
she allowed British mail-steamers to pass unmolested in and out of the port of Vera 
Cruz, which came into her possession for a time in 1847. In 1862, when the American 
Civil War was at its height, the Government of Washington exempted from search 
the public mails of any neutral Power, if they were duly sealed and authenticated, 
but it was added that the exemption would not protect “simulated mails verified 
by forged certificates and counterfeit seals.’ If a vessel carrying mails rendered itself 
subject to capture for other reasons, she might be seized, but the mail-bags were to be 
forwarded unopened to their destination. The example thus set was followed by 
France in 1870. At the commencement of her great war with Germany she announced 
that she would take the word of the official in charge of the letters on board a regular 
mail-steamer of neutral nationality as to the absence of any noxious communications. 
The proclamation of President McKinley at the beginning of the war with Spain in 
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1898 went further still. It declared that “the voyages of mail-steamers are not to be 
interfered with, except on the clearest grounds of suspicion of a violation of law in 
respect of contraband or blockade.” A similar indulgence was granted by Great 
Britain in the course of the Boer War to steamers flying the German mail-flag. They 
were not to be stopped on mere suspicion that there might be unlawful despatches in 
their bags. On the other hand, many modern cases may be mentioned where no 
indulgence, or a very limited one, was given. For instance, in 1898 Spain did not 
duplicate the American concession, and in 1902 Great Britain and Germany would 
not allow neutral mail-steamers to pass through their blockade of Venezuelan ports, 
but stopped them instead, and after overhauling their correspondence and detaining 
what seemed noxious, sent the rest ashore in boats belonging to the blockading 
squadron. 

We see then that practice is by no means uniform. It is impossible, therefore, to 
argue that the usage of the last half-century has conferred upon the vehicles of the 
world’s commercial and social communications an immunity from belligerent search 
which they did not before possess. The utmost we can venture to assert is that such a 
usage is in process of formation, and is in itself so convenient that it ought to become 
permanent and obligatory, due security being taken against its abuse. This last 
condition will be difficult of attainment. No government agent on board a mail- 
steamer can be aware of the contents of the letters for which he is responsible. There 
would be a terrible outcry if he took means to make himself acquainted with them. 
His assurance, therefore, as to the innocence of the communications in his bags can 
be worth but little, even though it is given in all good faith. States must face the fact 
that to grant immunity will mean that their adversaries in war will use neutral mail- 
boats for the conveyance of noxious despatches made up to look like private corre- 
spondence. Probably it will be worth while to take the risk of this rather than dis- 
locate the affairs of half a continent by capturing and delaying its correspondence. 
While general freedom was given, it might be wise to reserve a right of search and 
seizure in circumstances of acute suspicion. 


Many other authorities, including French and German ones, might 
be cited to show that, prior to the meeting of the Hague Conference of 
1907, the immunity of mail-bags from search was far from established. 
Nor can the ratification of the Eleventh Hague Convention by less than 
half the members of the International Comity (if such an entity exists) 
be said to have created a new and binding rule in international law. 

However, it is an omen of good augury that the United States and the 
Allied Governments, in their recent correspondence on the subject, were 
able to agree on general principles, though they differed somewhat in 
their application. 

In the first place, all the Powers (apparently including even Germany) 
are agreed that post parcels constitute merchandise which may be 
seized and, under certain circumstances, confiscated. 

Furthermore, the United States Government apparently agrees with 
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the Allies that “merchandise hidden in the wrappers, envelopes, or 
letters, contained in the mail-bags”’ may be seized. 

In the next place, the United States and Allied Governments agree 
that “genuine correspondence” is inviolable, but the United States does 
not admit that ‘“belligerents may search other private sea-borne mails 
for any other purpose than to discover whether they contain articles of 
enemy ownership carried on belligerent vessels or articles of contraband 
transmitted under sealed cover as letter mail,’’ except in the case of an 
effective blockade. 

The gist of the complaint of the United States is that the Allied Gov- 
ernments have seized and confiscated mail from vessels in port instead 


of at sea. 


They compel neutral ships without just cause to enter their own ports or they in- 
duce shipping lines, through some form of duress, to send their mail ships via British 
ports, thus acquiring by force or unjustifiable means an illegal jurisdiction. Acting 
upon this enforced jurisdiction, the authorities remove all mails, genuine correspond- 
ence as well as post parcels, take them to London, where every piece, even though of 
neutral origin and destination, is opened, and critically examined to determine the 
“sincerity of their character,”’ in accordance with the interpretation given that un- 
defined phrase by the British and French censors. Finally the expurgated remainder 
is forwarded, frequently after irreparable delay, to its destination. Ships are detained 
en route to or from the United States or to or from other neutral countries, and mails 
are held and delayed for several days and, in some cases, for weeks and even months, 
even though not routed to parts of North Europe via British ports. * * * The 
British and French practice amounts to an unwarranted limitation on the use by 
neutrals of the world’s highway for the transmission of correspondence. 


” 


It may thus be seen that the difference is one of application or mode of 
procedure. It is the question as to whether the right of visit and search 
must continue to be exercised on the high seas; or whether, under the 
circumstances of changed methods of transportation, of improved mod- 
ern devices for evading discovery, and of the dangers from submarines, 
the rules pertaining to the mode of exercising the right of search must 
not be modified so as to meet present-day conditions. On this point the 
Allies would seem to have the better of the argument. The attitude 
of the United States appears to be needlessly obstructive, legalistic, and 
technical. We stand upon the letter rather than the spirit of our rights. 

The Memorandum presented by the Allied Governments of France 
and Great Britain on February 15, 1916, contains one palpable hit: 


Between December 31, 1914 and December 31, 1915, the German or Austro- 
Hungarian naval authorities destroyed, without previous warning or visitation, 13 
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mail ships with their mail-bags on board, coming from or going to neutral or Allied 
countries, without any more concern about the inviolability of the dispatches and 
correspondence they carried than about the lives of the inoffensive persons aboard 
the ships. 

It has not come to the knowledge of the allied governments that any protest touch- 
ing postal correspondence was ever addressed to the Imperial Governments. 


Is not our Government in this matter straining at a gnat and swallow- 


ing a camel? 
Amos 8S. HERSHEY. 


THE CASE OF VIRGINIA UV. WEST VIRGINIA 


On June 14, 1915, in the case of Virginia v. West Virginia (238 U. 8. 
202), the Supreme Court of the United States awarded Virginia the 
sum of $12,393,929.50, to be paid by West Virginia with interest thereon 
at the rate of five per centum from July 1, 1915, until paid. In this most 
recent decision of the Supreme Court in this long drawn-out and care- 
fully argued case, decided on June 12, 1916, Virginia petitioned a writ 
of execution against West Virginia ‘‘on the ground that such relief is 
necessary as the latter has taken no steps whatever to provide for the 
payment of the decree.’”’ West Virginia resisted the petition for three 
reasons, which are thus stated by Chief Justice White, delivering the 


opinion of the Supreme Court: 


1) Because the State of West Virginia, within herself, has no power to pay the judg- 
ment in question, except through the legislative department of her government, and 
she should be given an opportunity to accept and abide by the decision of this court, 
and, in the due and ordinary course, to make provision for its satisfaction, before 
any steps looking to her compulsion be taken; and to issue an execution at this time 
would deprive her of such opportunity, because her legislature has not met since the 
rendition of said judgment, and will not again meet in regular session until the second 
Wednesday in January, 1917, and the members of that body have not yet been 
chosen; (2) because presumptively the State of West Virginia has no property sub- 
ject to execution; and (3) because although the Constitution imposes upon this court 
the duty, and grants it full power, to consider controversies between States and 
therefore authority to render the decree in question, yet with the grant of juris- 
diction there was conferred no authority whatever to enforce a money judgment 
against a State if in the exercise of jurisdiction such a judgment was entered. 


These objections on the part of West Virginia are of a kind to give 
the jurist pause, although they do not seem to impress the layman, 
who believes that a court cannot be a court unless it has power to com- 
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pel the appearance of a State before its bar, and unless it has power to 
execute its judgments against a State by foreé. The Supreme Court, 
however, is not composed of laymen, as its carefully considered and 
wonderfully brief judgment in this case shows: 

Without going further [Chief Justice White says, speaking for the court, after 
stating the three objections of West Virginia], we are of the opinion that the first 
ground furnishes adequate reason for not granting the motion at this time. 

The prayer for the issue of a writ of execution is therefore denied without prejudice 
to the renewal of the same after the next session of the legislature of the State of 
West Virginia has met and had a reasonable opportunity to provide for the payment 


of the judgment. 


The procedure of the Supreme Court in the matter of suits between 
states is as important as it is interesting, and it is believed that it might 
be of more than passing interest to note some of the cases of suits be- 
tween states and the practice and procedure of the Supreme Court 
in such matters. 

Article III, Section 2, of the Constitution extends the judicial power 
of the United States “to all cases, in law and equity, arising under this 
Constitution, the laws of the United States, and treaties made, or which 
shall be made, under their authority; * * * to controversies be- 
tween two or more States,”’ and the Supreme Court is vested with origi- 
nal jurisdiction in cases ‘‘in which a State shall be a party.”” The Su- 
preme Court has, therefore, jurisdiction of a case by a State against 
another State of the American Union, but as a court it can merely take 
jurisdiction of a case involving law or equity. It naturally and neces- 
sarily follows that the court must determine whether the case presented 
to it is one involving law or equity; that is to say, the Supreme Court 
is obliged to determine upon the threshhold whether or not the case is 
justiciable. 

The right of a court so to do seems to be inherent and to be equally 
well settled in international as in national law. Thus, Lord Lough- 
borough held that the Mixed Commission, organized under Article 7 
of the Jay Treaty, must determine its jurisdiction, stating “that the 
doubt respecting the authority of the commissioners to settle their own 
jurisdiction was absurd; and that they must necessarily decide upon 
cases being within, or without, their competency.” (Moore’s Inter- 
national Abitrations, Vol. I, p. 327.) The question arose and was elab- 
orately considered in the case of Rhode Island v. Massachusetts (12 
Peters 657), decided in 1838, in which Massachusetts objected to the 
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jurisdiction of the court on the ground that the question (one of bound- 
ary) involved sovereignty, which was a political, not a judicial, question. 
In delivering the judgment of the court, Mr. Justice Baldwin said: 


Before we can proceed in this cause, we must, therefore, inquire whether we can 
hear and determine the matters in controversy between the parties, who are two 
States of this Union, sovereign within their respective boundaries, save that portion 
of power which they have granted to the federal government, and foreign to each 
other for all but federal purposes. 

* * * Those States * * * adopted the constitution, by which they re- 
spectively made to the United States a grant of judicial power over controversies 
between two or more States. By the Constitution, it was ordained, that this judicial 
power, in cases where a State was a party, should be exercised by this court as one 
of original jurisdiction. The States waived their exemption from judicial power 
(6 Wheat. 378, 380), as sovereigns by original and inherent right, by their own grant 
of its exercise over themselves in such cases, but which they would not grant to any 
inferior tribunal. By this grant, this court has acquired jurisdiction over the parties 
in this cause, by their own consent and delegated authority; as their agent for exe- 
cuting the judicial power of the United States in the cases specified. 


As to the distinction between a political and a judicial question, Mr. 
Justice Baldwin, speaking for the court, said: 


The founders of our government could not but know, what has ever been, and is, 
familiar to every statesman and jurist, that all controversies between nations, are, 
in this sense, political and not judicial, as none but the sovereign can settle them. 
In the Declaration of Independence, the States assumed their equal station among 
the Powers of the earth, and asserted that they could of right do, what other inde- 
pendent states could do, ‘‘declare war, make peace, contract alliances,’”’ of conse- 
quence, to settle their controversies with a foreign Power, or among themselves, 
which no State, and no Power, could do for them. They did contract an alliance 
with France, in 1778; and with each other, in 1781; the object of both was to defend 
and secure their asserted rights as states; but they surrendered to Congress, and its 
appointed court, the right and power of settling their mutual controversies; thus 
making them judicial questions, whether they arose on “‘boundary, jurisdiction or 
any other cause whatever.”’ There is neither the authority of law or reason for the 
position, that boundary between nations or states, is, in its nature, any more a politi- 
cal question, than any other subject on which they may contend. None can be 
settled without war or treaty, which is by political power; but under the old and new 
confederacy, ‘they could and can be settled by a court constituted by themselves, 
as their own substitutes, authorized to do that for states, which states alone could 
do before. We are thus pointed to the true boundary line between political and judi- 
cial power and questions. A sovereign decides by his own will, which is the supreme 
law within his own boundary (6 Pet. 714; 9 Ibid. 748;) a court or judge decides ac- 
cording to the law prescribed by the sovereign power, and that law is the rule for judg- 
ment. The submission by the sovereigns, or states, to a court of law or equity, of a 
controversy between them, without prescribing any rule of decision, gives power 
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to decide according to the appropriate law of the case (11 Ves. 294); which depends 
on the subject-matter, the source and nature of the claims of the parties, and the 
law which governs them. From the time of such submission, the question ceases to 
be a political one, to be decided by the sic volo, sic jubeo, of political power; it comes 
to the court, to be decided by its judgment, legal discretion and solemn consideration 
of the rules of law appropriate to its nature as a judicial question, depending on the 
exercise of judicial power; as it is bound to act by known and settled principles of 
national or municipal jurisprudence, as the case requires. * * * 

These considerations lead to the definition of political and judicial power and 
questions; the former is that which a sovereign or state exerts by his or its own au- 
thority, as reprisal and confiscation (3 Ves. 429); the latter is that which is granted 
to a court or judicial tribunal. So, of controversies between states; they are in their 
nature political, when the sovereign or state reserves to itself the right of deciding of it; 
makes it ‘‘the subject of a treaty, to be settled as between states independent,”’ or 
“the foundation of representations from state to state.’’ This is political equity, to 
be adjudged by the parties themselves, as contradistinguished from judicial equity, 
administered by a court of justice, decreeing the eguum et bonum of the case, let who 
or what be the parties before them. (Rhode Island v. Massachusetts, 12 Pet. 657, 
720, 736-738.) 


It thus appears from this that the Supreme Court of the United 
States, invested by the Constitution with original jurisdiction in suits 
between States of the Union, passes upon and determines its compe- 
tency, and in so doing necessarily decides whether the particular ques- 
tion submitted to it is properly within its jurisdiction; that is to say, 
whether it is justiciable, in the sense that it involves law or equity. 

If the States in controversy accept the jurisdiction of the court and 
appear by counsel, the case takes the usual course, resulting in a judg- 
ment for plaintiff or defendant. The question, however, early arose, 
how the defendant State should be summoned before the court, whether 
its presence could be compelled or whether, in its absence, the plaintiff 
could present his case ex parte and judgment be rendered by default. 

In the case of New Jersey v. New York (3 Peters 461), decided by 
the Supreme Court in 1830, the State of New York did not appear and 
the State of New Jersey asked for a subpena to be issued against New 
York to appear by counsel and argue the question. Chief Justice Mar- 
shall, delivering the opinion of the court, said: 


As no one appears to argue the motion on the part of the State of New York, and 
the precedent for granting the process has been established upon very grave and sol- 
emn argument, in the case of Chisholm v. State of Georgia, 2 Dall. 419, and Grayson 
v. State of Virginia, 3 /bid., 320, the court do not think it proper to require an er 
parte argument in favor of their authority to grant the subpena, but will follow the 
precedent heretofore established. The court are the more disposed to adopt this 
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course, as the State of New York will still be at liberty to contest the proceeding, at a 
future time, in the course of the cause, if it shall choose to insist upon the objection. 


This case decided that the plaintiff was entitled to a subpena against 
the defendant State. Should the defendant State, however, refuse to 
appear, does the court compel the appearance of the defendant or does 
the court allow the plaintiff to proceed ex parte in the absence of the 
defendant? 

This situation arose in a later stage of the case of New Jersey v. New 
York (5 Peters 284), decided by the Supreme Court in 1831. In this 
very important case Chief Justice Marshall considered the suits which 
had already been entertained between State and State and summarized 
the procedure, stating that service of process of the court upon governor 
and Attorney General of the State sixty days before the return day of 
the process is sufficient service, and that upon failure of the defendant 
State to appear and to litigate the case after proof of such service, the 
court would allow the plaintiff to proceed ex parte in the absence of the 
deiendant. Thus, Chief Justice Marshall said, speaking for the court: 


It has, then, been settled by our predecessors, on great deliberation, that this court 
may exercise its original jurisdiction in suits against a State, under the authority 
conferred by the Constitution and existing acts of Congress. The rule respecting 
the process, the persons on whom it is to be served, and the time of service, are fixed. 
The course of the court on the failure of the State to appear, after the due service 
of process, has been also prescribed. 

In this case, the subpena has been served, as is required by the rule. 
plainant, according to the practice of the court, and according to the general order 
made in the case of Grayson v. Commonwealth of Virginia has a right to proceed 
ex parte; and the court will make an order to that effect, that the cause may be pre- 
If, upon being served with a copy of such order, the de- 


The com- 


pared for a final hearing. 
fendant shall still fail to appear, or to show cause to the contrary, this court will, 
as soon thereafter as the cause shall be prepared by the complainant, proceed to 
a final hearing and decision thereof. But inasmuch as no final decree has been pro- 
nounced or judgment rendered in any suit heretofore instituted in this court against 
a State, the question of proceeding to a final decree will be considered as not conclu- 
sively settled, until the cause shall come on to be heard in chief. 


The plaintiff may, however, prefer to have the defendant State appear 
by appropriate counsel and to have the case litigated in its presence. 


The question arises whether coercive measures will be used against the 
This situation arose 


defendant State in order to compel its appearance. 
in the case of Massachusetts v. Rhode Island (12 Peters 755), decided 
in 1838. In the case of Rhode Island v. Massachusetts (12 Peters 655), 


EDITORIAL COMMENT 589 


already referred to, Massachusetts appeared by counsel to deny the 
jurisdiction of the court. After the decision in favor of accepting juris- 
diction, Daniel Webster, who had argued the case for Massachusetts, 
moved the court “for leave to withdraw the plea filed on the part of 
that State; and also to withdraw the appearance heretofore entered for 
the State.”’ In delivering the opinion of the court, Mr. Justice Thomp- 
son considered the procedure in cases of this kind, and showed the 
successive steps by which that procedure had been moulded by the 
court, after which he thus proceeded: 
By such proceedings, therefore, showing progressive stages in cases towards a final 
hearing, and in accordance with this course of practice; the court, in the case of New 
Jersey v. New York [5 Pet. 287], adopted the course prescribed by the general order 
made in the case of Grayson v. Commonwealth of Virginia [3 Dall. 320]; and entered 
a rule, that the subpena having been returned, executed sixty days before the return- 
day thereof, and the defendant having failed to appear, it is decreed and ordered, 
that the complainant be at liberty to proceed er parte; and that unless the defendant, 
on being served with a copy of this decree, shall appear and answer the bill of the 
complainant, the court will proceed to hear the cause on the part of the complainant, 
and decree on the matter of the said bill. So that the practice seems to be well settled, 
that in suits against a State, if the State shall refuse or neglect to appear, upon due service 
of process, no coercive measure will be taken to compel appearance; but the complainant, 


or plaintiff, will be allowed to proceed ex parte. 
If, upon this view of the case, the counsel for the State of Massachusetts shall 


elect to withdraw the appearance heretofore entered, leave will accordingly be given; 
and the State of Rhode Island may proceed ex parte. And if the appearance is not 
withdrawn, as no testimony has been taken, we shall allow the parties to withdraw 
or amend the pleadings; under such order as the court shall hereafter make. 


It thus appears that the defendant State is summoned in order that 
it may know the case in which it is expected to appear and to contest, 
but that if it fails to appear, or if it appears and asks that its appearance 
be withdrawn, the case will proceed against it in its absence; and its 
appearance may even be withdrawn, because appearance seems to be 
voluntary. The question next arises as to the procedure to be followed 
in the trial and disposition of the case. 

In a later stage of the case of Rhode Island v. Massachusetts (14 
Peters 210), decided by the Supreme Court in 1840, Chief Justice Taney, 
speaking for the court, discussed the question of procedure and stated 
it to be as follows: 


The case to be determined is one of peculiar character, and altogether unknown 


in the ordinary course of judicial proceedings. It is a question of boundary between 


two sovereign states, litigated in a court of justice; and we have no precedents to 
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guide us in the forms and modes of proceedings, by which a controversy of this de- 
scription can, most conveniently, and with justice to the parties, be brought to a 
final hearing. The subject was, however, fully considered at January term 1838, 
when a motion was made by the defendant to dismiss this bill. Upon that occasion, 
the court determined to frame their proceedings according to those which had been 
adopted in the English courts, in cases most analogous to this, when the boundaries 
of great political bodies had been brought into question. And acting upon this 
principle, it was then decided, that the rules and practice of the court of chancery 
should govern in conducting this suit to a final issue. The reasoning upon which 
that decision was founded, is fully stated in the opinion then delivered; and upon 
reéxamining the subject, we are quite satisfied as to the correctness of this decision 
(12 Peters 735, 739). 

The proceedings in this case will, therefore, be regulated by the rules and usages 
of the court of chancery. Yet, in a controversy where two sovereign states are con- 
testing the boundary between them, it will be the duty of the court to mould the 
rules of chancery practice and pleading, in such a manner as to bring this case to a 
final hearing on its real merits. It is too important in its character, and the interests 
concerned too great, to be decided upon the mere technical principles of chancery 
pleading. And if it appears that the plea put in by the defendant may in any degree 
embarrass the complainant in bringing out the proofs of her claim, on which she re- 
lies, the case ought not to be disposed of on such an issue. Undoubtedly, the defend- 
ant must have the full benefit of the defence which the plea discloses; but at the same 
time, the proceedings ought to be so ordered as to give the complainant a full hearing 
upon the whole of her case. In ordinary cases between individuals, the court of 
chancery has always exercised an equitable discretion in relation to its rules of plead- 
ing whenever it has been found necessary to do so for the purposes of justice. And in 
a case like the present, the most liberal principles of practice and pleading ought, 
unquestionably, to be adopted, in order to enable both parties to present their re- 
spective claims in their full strengthh * * * 

The course determined on recommends itself strongly to the court, because it 
appears to be the only mode in which full justice can be done to both parties. Each 
will now be able to come to the final hearing, upon the real merits of their respective 
claims, unembarrassed by any technical rules. Such, unquestionably, is the attitude 
in which the parties ought to be placed in relation to each other. If the defendant 
supposes that the bill does not disclose a case which entitled Rhode Island to the 
relief she seeks, the whole subject can be brought to a hearing by a demurrer to the 
bill. If it is supposed, that any facts are misconceived by the complainants, and, 
therefore, erroneously stated, the defendants can put these in issue by answering the 
bill. The whole case is open; and upon the rule to answer which the court will lay 
upon the defendant, Massachusetts is entirely at liberty to demur or answer, as she 
may deem best for her own interests. 


Finally, the question arises, whether a decision of the Supreme Court 
in the case of a suit between States will be executed by force? This 
question arose and was elaborately considered by the Supreme Court 
in a case involving interstate rendition under the Constitution and Act 
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of Congress of 1793 prescribing procedure. Chief Justice Taney, speak- 
ing for a unanimous court, said: 


It [the Act of 1793] does not purport to give authority to the State Executive to 
arrest and deliver the fugitive, but requires it to be done, and the language of the 
law implies an absolute obligation which the State authority is bound to perform. 
And when it speaks of the duty of the Governor, it evidently points to the duty 
imposed by the Constitution in the clause we are now considering. The perform- 
ance of this duty, however, is left to depend on the fidelity of the State Executive 
to the compact entered into with the other States when it adopted the Constitu- 
tion of the United States, and became a member of the Union. It was so left by 
the Constitution, and necessarily so left by the Act of 1793. 

And it would seem that when the Constitution was framed, and when this law was 
passed, it was confidently believed that a sense of justice and of mutual interest 
would insure a faithful execution of this constitutional provision by the Executive 
of every State, for every State had an equal interest in the execution of a compact 
absolutely essential to their peace and well-being in their internal concerns, as well 
as members of the Union. Hence the use of the words ordinarily employed when an 
undoubted obligation is required to be performed, “it shall be his duty.” 

But if the Governor of Ohio refuses to discharge this duty, there is no power dele- 
gated to the General Government, either through the Judicial Department or any 
other department, to use any coercive means to compel him. (Kentucky v. Dennison, 
24 Howard 66.) 


It thus appears that the Supreme Court of the United States has 
original jurisdiction in suits between States of the American Union; 
that the causes in dispute shall involve law or equity; that the court 
necessarily passes upon its competence and decides whether or not the 
particular case be within its jurisdiction, that is to say, that it involves 
law or equity; that upon assuming jurisdiction a swbpena will be issued 
in behalf of the complaining State against the defendant State; that 
upon failure of the defendant to appear the court will retain jurisdiction 
of the case and allow the plaintiff to continue the case ex parte; that the 
defendant, having appeared, may withdraw its appearance; that the 
presence of the defendant State will not be compelled; that the procedure 
appropriate between individuals will be modified by the court in such a 
way as to afford the States in litigation full opportunity to have the case 
decided on its merits; that in the absence of the defendant judgment 
will be rendered by default; and finally, that the judgment against the 
State is not subject to execution by force, as is the case in disputes be- 
tween individuals. 

The decision of the Supreme Court in the long drawn-out controversy 
between Virginia and West Virginia will be awaited with no ordinary 
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interest, as it involves a question of very great importance in that due 
process of law which does and must exist between the States, if justice 
is to be administered through courts of justice. 

JAMES Brown Scorv. 


THE VON IGEL CASE 


The von Igel case raises certain interesting questions of diplomatic 
privilege, the facts publicly reported being as follows: 

In April last Herr Wolf von Igel, former secretary of Captain von 
Papen, was arrested in his New York office and his papers seized. These 
were said to contain evidence of their owners’ complicity in conspiracies 
against the neutrality of the United States, along with the revelation 
of others implicated with him. Copies were made of some or all of these. 
Against this action Count Bernstorff protested, claiming von Igel to 
be an attaché of the German Embassy and the papers therefore Embassy 


documents privileged from seizure. 

The Department of State replied that the actions complained of were 
committed before von Igel became connected with the German Embassy. 
As to the papers, von Bernstorff was asked to identify what belonged 
to the Embassy. This request was thought to be an embarrassing one, 
since copies were kept and responsibility for unfriendly acts might thus 


be held to be confessed. The request was refused. 

Assuming that the facts are correctly stated, the questions at issue 
appear to be: 

1. Does subsequent connection with a foreign embassy or legation 
wipe out the liability for acts previously committed? 

2. May a foreign diplomatic agent claim at will any papers as belong- 
ing to his Government without identification and proof? 

3. In the case cited above, if the papers were surrendered, could 
copies be properly kept? 

4. Is there any law paramount to the right of diplomatic im- 
munity? 

Taking up these questions seriatim, we remark that from the moment 
that von Igel was certified to as a member of the German Embassy 
staff, his immunities became operative and his papers became inviolable. 
All this is a question of record. The object of this immunity is to add 
to his serviceability, not to screen him from the consequences of illegal 


acts. It is inconceiveable that a man should be taken into the service 
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of an embassy in order to screen him. Prior offences must have been 
unknown to the head of the embassy, else he would not have been ap- 
pointed. Otherwise scandal results. The reputation of an embassy 
demands that its members observe the law. The presumption, there- 
fore, seems to me strong, not only that prior offences are not wiped out 
by reason of a subsequent diplomatic character, but also that the em- 
bassy to which such an offender is attached must desire to purge 
itself, and must insist upon their trial, if necessary, their punish- 
ment. 

But with papers it may be different. They may truly relate to the 
work of the embassy and be in no wise charged with their custodian’s 
earlier doings. It is therefore just to allow the embassy head to say 
what their character is. To take copies of them negatives their inviola- 
bility. 

Moreover, and here we come to our second query, no one else can 
determine their character. No one else is in a position to know it. You 
have got to trust your resident minister altogether, or not at all and 
have him recalled. If he is plotting against you, there is your right of 
self-defense, of course, but espionage or knowledge of his secrets by 
judicial process should not be necessary to self-defense; they are not 
consistent with real immunity. Nor is it immunity to surrender papers 
of which copies are kept. It is not the substance of the papers, but 
the knowledge derived from them which counts. Real immunity de- 


mands that you shall not know what they import. In default of actual 
precedents, then, I should incline to think in the case in point that von 
Igel could properly be arrested and tried for offences charged to have 
been committed before his diplomatic character attached; that if von 
Bernstorff claimed von Igel’s papers as embassy documents, they ought 
to have been held inviolable and that no copies of them should be re- 


tained. 

The right of a state to defend itself has been alluded to. Here we 
have precedents; here we are on firmer ground. If any member of an 
embassy, resident in a state, plots against it, attempts to injure its 
integrity, its neutrality, its vital interests, its rights are superior to his 
rights, and he may be arrested and sent out of the country. Even then, 
however, he is not under the jurisdiction of his place of residence. The 
right of self-defense in the state exists for protection, not for punishment; 
that is left to his own government. 

T. S. Woo.sey. 
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TO EUROPEAN PEACE 


ADUMBRATIONS AS 


SOME 


It may be worth while collating in chronological order some of the 
many utterances, mainly from official sources, which canvass the pos- 
sible termination of the European War. They are not as yet very 
coherent or consistent. They show no agreement as to the terms of 
peace or the persons who would be acceptable as arbitrators. They 
do show, it is submitted, that the Powers involved are seriously consid- 
ering the termination of the great conflict and that there are tentative 
endeavors to ascertain both domestic and foreign sentiment on this 
subject. Each shrinks from expressions which may encourage his enemy 
or dishearten his friends. Each fears that any concession may be re- 
garded as indicating exhaustion, and as a display of the white flag. 
The situation is exactly such as may be helped by the good offices of a 
neutral government which has no ulterior purposes to serve except the 
general good. 

The almost daily suggestions, emanating from many sources, as to 
the willingness and ability of the Holy Father to seek to adjust the re- 
lations of the warring Powers do not afford substantial hope. It must 
be recalled that Great Britain is distinctly a Protestant Power. Russia 
is dominated by the Greek Church. Germany is controlled by Prussia, 
a Protestant kingdom, ruled by the Hohenzollerns, a Protestant dynasty; 
France and Italy are in a state of direct conflict with the Papacy. Tur- 
key and Japan cannot be described as in religious or moral agreement 
with His Holiness, and Austria, alone of the larger Powers involved, has 
anything like close or friendly relations with the Holy See. These sug- 
gestions of pontifical intervention or mediation may therefore be dis- 
regarded as barren and unfruitful. 

AprIL 10. Sir Edward Grey declared to a reporter ‘Peace coun- 
sels that are purely abstract and make no attempt to discriminate 
between the rights and wrongs of this war are ineffective if not 
irrelevant.” 

May 5. The German Chancellor, Herr Von Jagow, in his note to our 
Ambassador at Berlin as to the use of submarines against merchant 
ships, among other things, said, 


The German Government, conscious of Germany’s strength, twice within the last 
few months announced before the world its readiness to make peace on a basis safe- 
guarding Germany’s vital interests, thus indicating that it is not Germany’s fault if 
peace is still withheld from the nations of Europe. 
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May 11. Mr. Lansing published a somewhat guarded denial as to 
peace conferences with the British Ambassador or Mr. J. P. Morgan 
or communications as to peace from the Pope. 

May 14. President Poincaré, in an address at Nancy, having reference 
to the declarations of Germany in her reply to the American note, said, 


France does not want Germany to tender peace, but wants her adversary to ask for 
peace. * * * 

We do not submit to their conditions, we want to impose ours on them. We do 
not want a peace which would leave imperial Germany with the power to recommence 
the war and keep Europe eternally menaced. We want peace which receives from 
restored rights serious gurantees of equilibrium and stability. So long as that peace 
is not assured to us, so long as our enemies will not recognize themselves as van- 
quished, we will not cease to fight. 


The French press has widely characterized this statement as the final 
and authoritative announcement of the policy of France. 

May 16. The New York Herald published the following as an official 
dispatch received by the British Embassy in Washington: 


tumors of an early peace rest only in Germany. It is the last gasp of the German 
peace propaganda. There is no intention either of England or any one of her Allies 


to be deterred or turned aside from tasks they have undertaken. 


The New York Sun of May 19th, describes a riotous discussion in 
the Reichstag, where Deputy Haase, socialist, declared amid cries of 
“Throw him out’: “One thing I will tell you; those are the best pa- 
triots who, after twenty months of war, champion the concentration 
of the peoples and the conclusion of the war” and amid violence and 
confusion President Kaempf adjourned the session. 

May 22. Premier Briand, addressing visiting Russian officials in Paris, 
said, “‘Peace would come after a decisive victory and would insure 
against another world war.” 

This was commented on in the press as an answer to the German 
propaganda for peace and as stopping efforts for peace by President 
Wilson. 

M. René Viviani, of the French Cabinet, said at Petrograd that the 
Allies “intended to break Germany’s heavy sword.” 

May 25. A resolution was introduced in the United States Senate by 
Senator Lewis, of Illinois, requesting President Wilson to tender peace 
overtures to the combatants looking toward arbitration by the neutral 
nations, with the United States as referee, at the same date President 
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Wilson expressed his views to others that an offer to mediate would be 
opportune at the present moment. 

May 27. President Wilson, in addressing the League to Enforce Peace, 
as the dispatches put it, “outlined in general terms the basis on which 
the United States would undertake to suggest or initiate a movement 
for peace in Europe.” 

He there said, 


that, if it were our privilege to suggest a movement for peace, our people “ would wish 


their government to move along these lines’’: 

First. Such a settlement with regard to their own immediate interests as the bel- 
ligerents may agree upon. We have nothing material of any kind to ask for ourselves 
and are quite aware that we are in no sense or degree parties to the present quarrel. 


Our interest is only in peace and its future guarantees. 

Second. A universal association of the nations to maintain the inviolate security 
of the highway of the seas for the common and unhindered use of all the nations of the 
world, and to prevent any war begun either contrary to treaty covenants or without 
warning and full submission of the causes to the opinion of the world, a virtual guaran- 


tee of territorial integrity and political independence. 


He further said that ‘public right must henceforth take precedence 
over the individual interests of particular nations,’’ and he advocated 
the banding together of all nations to see that such right prevailed, and 
said that the United States was willing to be partner in such an asso- 


ciation. 

President Wilson’s “‘peace speech”? was warmly commended by the 
London Daily News, which found his arguments almost identical with 
Sir Edward Grey’s recent utterances. It says, ‘‘ His ideals will be un- 


hesitatingly indorsed by the Entente Powers.” 


M. Clemenceau, however, says in an editorial ‘‘The Kaiser’s childlike 
* * 


diplomacy has found a complacent listener in President Wilson 
Mr. Wilson is a candidate for reélection. His mediation, if Europe 
accepted it, would be the only title he needs,’’ but that ‘‘he publicly 
proclaimed his offer of intervention. Thus, as any man of common 
sense would have foretold, his proposition is received with cautious 


coldness.” 
~ Events will show, cher Monsieur le President! Do not rush your 


judgment.” 

May 30. The dispatches of May 30th, from Berlin via The Hague, 
report conflicting opinions as expressed in the Reichstag. Dr. Stress- 
mann, National Liberal, said, 
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To be sure there is with us, too, a strong feeling for peace in the army and the na- 
tion. But if you were to let the German nation vote on whether it would suffer 
Wilson, the protector of America’s arms and ammunition shipments and of the 
English hunger war, to act as peace mediator, you would find a vanishing minority. 
We would not reject peace mediation of a really neutral Power, perhaps that of the 
President of Switzerland, but the hand of Wilson we reject, and we believe ourselves 
one with the overwhelming majority of the German people. (Applause from Conser- 
vative and National Liberals, protest from Socialists and Liberals.) 


Herr Von Grafe said, 


We must bear in mind that England and its transatlantic friend are trying to wage 
a hunger war against our women and children. We all know our entire population 
thereby have been more or less subjected to the hardships of this war, but we also 
know this policy of our enemies can never have a sufficient success among our people, 
as to hasten by even one day bringing about an unfavorable peace. * * * 

In the Chancellor’s speeches the enemy press sees a masked retreat and that 
curious peace angel, Wilson, is thereby encouraged first to knock out Germany, then 
to extend the hand of peace. 


Herr Hirsch, National Liberal said, “Will anyone seriously assert 
that Wilson wants to do Germany a good service? His answer to the 
Kaiser’s letter alone contradicts that view.” 

Dr. David, Socialist, said emphatically “that a majority of the Ger- 
man people do not approve of the policy recommended by the Conser- 
vatives, that the German people do not want war with America or any 
other neutral Power.” 

A radical Socialist said that “the Conservatives feared the quick 
coming of peace, and were starting scenes to prevent it. Perhaps they 
believe the peace threads have already been spun and are trying to tear 
them.’ He added, “ If our people had the freedom to declare peace with- 
out annexation we would not have to be talking about it here.”’ 

Another Socialist said, 

Under no circumstances are Socialists in favor of the continuation of the war for 
the sake of the more or less insane object of conquest. Annexation of territory is in 
no way. consistent with the true interest of the people. 


May 31. The Tagenblatt’s Munich correspondent reports a successful 
conference between the German Chancellor and the King of Bavaria 
and that the King and leading Bavarian personages are throughout in 
agreement with the lines as to peace laid down by the Imperial Chancel- 
lor, and that he repudiates all idea of Germany’s intending to keep enemy 
territory already occupied as a future boundary. 
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Count Tisza, the Hungarian Premier, at the same time accorded a cau- 
tious interview to a correspondent of the Tagenblatt, saying ‘‘ The final 
event which we could desire to happen before embarking on peace nego- 
tiations is occurring, the expulsion of the Italians from Austrian soil.’ 
It must be noted that this “‘event”’ has been since interrupted. 

Count Tisza adds, 
that he does not see on what their enemies base their hopes, as their expectations as 
to Italy, the attitude of Rumania and the United States and upon the Balkan ad- 
venture have proved erroneous. Now as before it depends solely upon our enemies 


when peace is restored. 

From the moment when we destroyed the aggressive intention of our adversaries 
we made no secret of our willingness for peace. Like Bethman-Hollweg and Grey, I, 
too, desire a peace which will assure to Europe permanent quiet. 


The same day Mr. Asquith, in the Commons, said that there was 
nothing in Bethman-Hollweg’s statements that indicated Germany was 
prepared to consider terms of peace which would safeguard the interests 
of the Entente Allies and the future peace of Europe. 

A dispatch of the same day from Rome says that Prince Camporeale, 
brother-in-law of Prince von Biilow, has confided to friends that the 
Kaiser solicited President Wilson’s mediation and offered to send von 
Biilow to Washington to codperate for peace, based on spontaneous 
concessions, possibly including the evacuation of Belgium. 

On the same, May 31st, Mr. Baker, Secretary of War, a known pacifi- 
cist, now in charge of the military affairs of the United States, said to 
the “Tom L. Johnson Club” at Cleveland, Ohio, that “before election 
there will be a triumphant demonstration of the value of the Wilson 
Administration’s moral neutrality.”” He said further 


To-day with every nation looking for peace, the United States is looked to as the 
arbitrator of peace, the friend of all the contestants. * * * Not to the head 
of any other neutral nation are these nations looking; they are looking to President 
Wilson, and when the war is over they will be ready to sit down with him at the head 


of the table. 


JUNE 6. The debates in the Reichstag on peace were continued and 
the unsatisfactory answers of England and France “to the Chancellor’s 
offer of peace”’ were said to necessitate the continuance of the German 


defence. 
The spokesman for the Conservatives declared Mr. Wilson’s mediation 
insufferable. The spokesman of the Socialists said 
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The longing for peace is growing among all peoples and therefore one ought not to 
reject the services of an honorable peace broker. President Wilson’s peace speech 
was greeted with wild protests by the English and a part of our press, but the German 
people will surely thank an honest non-partisan statesman for his mediation. The 
German Government must still more than heretofore, strive with every means in its 


power to give the nations the eagerly desired peace again. 
The National Liberal leader thought the main thing, in connection 
with required security 


is the extension of Germany’s position on the mainland coast. A great colonial em- 
pire which we too strive for, is of minor importance. We will wait and see how much 
success President Wilson will meet in bringing about a feeling of readiness for peace 
on the part of our enemies, which, after all, must form the basis of negotiations. 


The Chancellor declared the futility of peace talk on the part of Ger- 
many since his repeated intimations of readiness for peace had only 


drawn scorn from the enemy. 

Statements attributed to Ambassador Gerard as to President Wilson’s 
proposed peace mediation were promptly denied by Mr. Gerard and 
therefore require no further mention, and on June 5th the Chancellor 
announced that he had received no official intimation that the President 
intended to offer mediation. 

Mr. Lloyd George is quoted in a dispatch of June 8th, as saying “ Only 
a crushing military victory will bring the peace for which the allies are 
fighting.”’ 

The great North Sea naval battle of May 31st and June Ist, though 
attended with heavy loss on both sides, yet gave to each such satisfac- 
tion that it seemed to much diminish the demand for peace and the 
Chancellor’s utterances were shaped accordingly. 

The general committee of the Conservative Party unanimously 
approved the attitude of its party leaders as to peace and a prejudice 
against any further peace talk is reported in high official circles of Ger- 
many. 

Lord Cromer in the Times and the Spectator in two leading articles 
strongly opposed the suggestions of President Wilson as to peace, the 
latter recalling, very irrelevantly, the unwillingness of the United States 
to permit foreign mediation in our great Civil War, a case quite different 
from an international war. 

The Local Anzeiger speaks favorably, Count von Reventlow most 
hostilely of mediation by President Wilson, and Professor Delbriick, of 
the University of Berlin, finds something repellant to Germany in accept- 
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ing President Wilson as a mediator, his sympathies being, as he thinks, 
wholly with the Entente Powers. 

The detached situation of the United States and the composite char- 
acter of its population, which directs the attention of its public men to 
very divergent sympathies, certainly equip it especially as an interme- 
diary. Holland and Switzerland which have been suggested, seem too 
small for adequate weight and too near for adequate independence, 
in view of the heat and violence of the contest. 

This writer is confident that the desire to compel an untimely peace 
or to dominate its terms is not justly attributed to Mr. Wilson. He 
would heartily join with the standing committee of the American Bar 
Association in its report for 1915-16, just filed, in the hope that, freed 
from any such implication, the good offices of the Government of the 
United States “may always be open to the nations unhappily involved” 
for the establishment of the firm and lasting peace “‘so ardently desired 


by mankind.” 
CHARLES NOBLE GREGORY. 


CONCERNING PRISONERS OF WAR 


The treatment accorded enemy persons, who being unable to resist, 
have been captured on the field of battle or elsewhere, has undergone 
slow and definite transformation since earliest recorded times. Wide- 
spread consciousness that a prisoner of war is a public rather than a 
private foe, and one not necessarily chargeable with reprehensible con- 
duct, has served to mitigate the fate that once surely awaited children 
and women as well as men who fell into the clutches of an enemy. It 
may be unnecessary to trace the development toward better things. 

The Hague Regulations of 1907, adverting to the fact that prisoners 
of war are in the power of the hostile government rather than of the 
individuals or corps who capture them, declare that prisoners must be 
“humanely treated.’’ To that end it is provided that all of their personal 
belongings, except arms, horses and military papers, shall remain their 
property. 

Events of the European War indicate that from the moment of cap- 
ture until placed in an internment camp, rather than at any subsequent 
period of captivity, a prisoner is likely to be subjected to brutal treat- 
ment. His helplessness is oftentimes utilized by his captors, to subject 
him to personal violence or even to deny him quarter, or torture him 
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with abuse. In the course of transporting the prisoner to a place of 
internment there still survives a tendency to endeavor to render him 
by any process despicable in the eyes of the civil population. In order 
to remedy the evil there is required further international agreement 
not merely expressing denunciation of inhumane conduct, but rather 
making appropriate provision which, if observed, shall serve in fact 
to assure a form of protection that does not exist today. 

The reasonableness of the utilization by the captor of the labor of 
prisoners of war (other than officers) must be proportional to its obliga- 
tion to maintain them. The regulations impose the duty of mainte- 
nance upon the captor, declaring that in the absence of special agree- 
ment between the belligerents, prisoners of war shall be treated as 
regards board, lodging and clothing on the same footing as troops of the 
government who captured them. The Hague Regulations of 1907 (like 
the Oxford Rules), fail to take cognizance of the fact that the habitual 
diets of opposing armies frequently differ as radically as the races or 
nationalities to which they respectively belong, and that, under such 
circumstances, for a captor to feed its prisoners on the same scale or 
according to the same form of diet as is applied to its own troops, may 
cause great hardship and physical injury to those held in captivity. 
The health, discipline, and general welfare of prisoners of war depends 
upon the ability and disposition of the captor to give them food not un- 
like that to which they have been accustomed. Thus, apart from the 
matter of expense or quantity of the rations issued, it is of highest im- 


portance, when possible, to afford the prisoner the same kind of diet 
as that on which he has previously been maintained. This might 
be accomplished in part by permitting prisoners to administer their 
own commissary department, and by having all food cooked and pre- 
pared by prisoners of the same nationality or state as that of those by 
whom it is to be eaten. Appropriate international agreement, requiring 
under reasonable conditions observance of such a practice is believed 


to be desirable. 

It is provided that wages earned by prisoners for public or other serv- 
ice rendered ‘shall go towards improving their position, and the bal- 
ance shall be paid them on their release, after deducting the cost of 
their maintenance.” It is believed that the wisdom of imposing 
upon the captor the duty of maintenance may be doubted. A state 
so burdened will, in proportion to the magnitude of its obligation, be 
inclined to incur the least possible expenditure, and will seek to accom- 
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plish that end by the exaction of the maximum of labor and the issuance 
of cheapest rations, thereby placing upon the prisoner the burden of 
obtaining by his own excessive labor the plain necessities of life. The de- 
parture expressed in the Hague Regulations from the old practice which 
found expression in Article XXIV of the treaty between the United 
States and Prussia, of September 10, 1785, placing the burden of main- 
tenance of both officers and men who were taken prisoners on the state 
to which they belonged, is not believed to have been a step forward. 

Assurance of observance of international regulations during long 
periods of internment requires more than the protestations of the cap- 
tor state that it is fulfilling its legal obligations. In the course of the 
present War both Germany and Great Britain acquiesced in a plan 
permitting the inspection and supervision of relief of prisoners held by 
each respectively, and that by appropriate American diplomatic and 
consular officers. In consequence, constant and numerous inspections 
of prison camps have been made and conditions therein rigidly ex- 
amined and reported on. 

The proven value, if not the necessity, of inspection and relief, through 
neutral agencies, emphasizes the importance of general international 
agreement contemplating their use in the event of war, and establishing 
the right of a belligerent to avail itself thereof. By no other process 
can inhumane treatment on the part of a captor in any form be so 
readily detected, or so fairly estimated. From no other source can 
there emanate criticisms or suggestions better calculated to ameliorate 
the condition of prisoners, or to abate just causes of complaint. 

CHARLES CHENEY HyDE. 


PROPOSED AMENDMENTS TO THE NEUTRALITY LAWS OF THE UNITED 
STATES 


In his masterly treatise on international law, the late Mr. W. E. Hall 
felt himself justified in saying: 


The policy of the United States of 1793 constitutes an epoch in the development 
of the usages of neutrality. There can be no doubt that it was intended and believed 
to give effect to the obligations then incumbent upon neutrals. But it represented 
by far the most advanced existing opinions as to what those obligations were; and in 
some points it even went further than authoritative international custom has up to 
the present time advanced. In the main however it is identical with the standard 
of conduct which is now adopted by the community of nations. (Hall’s International 


Law, 4th ed., § 213, p. 616.) 
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The modern doctrine of neutrality may therefore be considered as the 
gift of the United States to a war-ridden world. 

But the neutrality laws (passed during Washington’s administration, 
revised, with slight additions, in 1818, incorporated in the Revised 
Statutes in 1878, Sections 5281 to 5291, and reissued, with only verbal 
changes, in the Penal Code of the United States, Sections 9 to 18) 
may well be defective from the national if not from the international 
point of view, because the world in which we are living is in reality a 
new world and the conditions of warfare are vastly different from what 
they were in the days of Washington, and indeed from what they were 
supposed to be by the well informed layman on August 1, 1914. 

The United States was apparently the first nation to accept its neutral 
duties and to state them in the form of a municipal act, prescribing pains 
and penalties upon persons within its jurisdiction who should violate 
the neutrality laws. These statutes were no doubt enacted, as stated 
by Mr. Hall, because President Washington and his advisers believed 
that the duty of the United States as a neutral was as stated in the 
statutes. It was a frank recognition of the fact that international law 
is a part of the law of the land and that the government, as well as its 
citizens and persons within its jurisdiction, are subject to the law of 
nations. 

But while the law of nations is admitted to form part of our law and 
to be the measure of our duties as well as of our rights in matters inter- 
national, and while the United States as such is bound by its provisions, 
the administration is not in a position to punish acts committed by per- 
sons within American jurisdiction, unless the act in question has been 
made a crime by municipal statute, a penalty affixed to its commission, 
and a court constituted in which the defendant may be tried. It thus 
happens that the United States may be liable under international law 
for an act which it should have prevented, but which, by the absence of 
municipal statute, it could neither prevent nor punish if committed. 
There was doubt whether or not the duties incumbent upon the United 
States and upon its citizens or persons subject to its jurisdiction could 
be proclaimed by the President and prosecutions instituted in the courts 
upon the proclamation, or whether a statute was required. The doubt 
was resolved in favor of a statute in the case of United States v. Hudson, 
7 Cranch, 32, decided by the Supreme Court in 1812. 

The question was whether there was a common law of crimes in the 
absence of statute, or in other words, whether the court would take 
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jurisdiction of an act alleged to be a crime merely because it was such 
a crime under the common law, or whether the court required an act 
of Congress in order to assume jurisdiction. The court held, per 
Mr. Justice Johnson, that: 

The legislative authority of the Union must first make an act a crime, affix a punish- 
ment to it, and declare the court that shall have jurisdiction of the offence. 


As the result of this decision, which is neither questioned nor over- 
ruled, the United States may well find itself in the embarrassing position 
that it will be held liable internationally for the commission of an act 
which, if committed by one of its citizens or persons within its juris- 
diction, its courts cannot punish; because, while international law is a 
part of our law, binding alike upon the government and persons within 
its jurisdiction, the law of nations, in so far as it penalizes an action and 
in this respect stands upon the same footing, will not be administered 
in a criminal offense unless a statute has been passed in accordance 
with the holding of the Supreme Court in the case of United States v. 
Hudson. 

The law of nations prescribes the duty incumbent upon the United 
States. An act of Congress, however, is required to make the offense 
a municipal crime and to penalize its commission. The failure on the 
part of the United States to enact such legislation does not free it from 
the consequences, because the law of nations taxes it with the duty, 
and if it fails to perform the duty it does not and should not escape the 
consequences. 

Shortly after the outbreak of the great war the government was much 
impressed by the fact that merchant vessels were accused of violating 
the neutrality laws. It would have been a simple matter to withhold 
the clearance to the master of the vessel, which he must have in order 
legally to leave American ports. There was such grave doubt as to 
whether the duty to give the clearance upon compliance with the statute 
was not mandatory, even although the collector was convinced of the 
falsity of the statement, that a Joint Resolution was passed by Congress 
specifically investing the government with power to withhold clearances 
to vessels suspected of violating the neutrality laws of the United States. 
The Joint Resolution dealt also with some other matters, as will be seen 
from its text, which is here quoted in full: 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That, from and after the passage of this resolution, and during 
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the existence of a war to which the United States is not a party, and in order to pre- 
vent the neutrality of the United States from being violated by the use of its territory, 
its ports, or its territorial waters as the base of operations for the armed forces of a 
belligerent, contrary to the obligations imposed by the law of nations, the treaties 
to which the United States is a party, or contrary to the statutes of the United States, 
the President be, and he is hereby, authorized and empowered to direct the collectors 
of customs under the jurisdiction of the United States to withhold clearance from any 
vessel, American or foreign, which he has reasonable cause to believe to be about 
to carry fuel, arms, ammunition, men, or supplies to any warship, or tender, or supply 
ship of a belligerent nation, in violation of the obligations of the United States as a 


neutral nation. 
In case any such vessel shall depart or attempt to depart from the jurisdiction of 


the United States without clearance for any of the purposes above set forth, the owner 
or master or person or persons having charge or command of such vessel shall sev- 
erally be liable to a fine of not less than $2,000 nor more than $10,000, or to imprison- 
ment not to exceed two years, or both, and, in addition, such vessel shall be forfeited 


to the United States. 
That the President of the United States be, and he is hereby, authorized and em- 


powered to employ such part of the land or naval forces of the United States as shall 
be necessary to carry out the purposes of this resolution. 
That the provisions of this resolution shall be deemed to extend to all land and 
water, continental or insular, within the jurisdiction of the United States. 
Approved, March 4, 1915. 


The course of the war has shown the government that more radical 
legislation is necessary in behalf of its neutrality as well as in defense 
of its sovereign rights from attack within its proper jurisdiction. As 
the result of the experience had since the outbreak of the war, the At- 
torney General of the United States, the Honorable Thomas W. Gregory, 
has recommended a series of statutes, some eighteen in number, which, 
if they be made the basis of bills and enacted into law by Congress, will 
enable the United States more easily to perform its duties as a neutral 
to the belligerents and will protect it from acts committed within its 
jurisdiction which, if unpunished, might compromise its neutrality and 
would seriously disturb the domestic peace of the United States. 

The Department of Justice recently issued a pamphlet containing 
the recommendations of the Attorney General for legislation amending 
the criminal and other laws of the United States with reference to neu- 
trality and foreign relations. The legislation which the Attorney Gen- 
eral recommends is grouped under eighteen headings, and as they are 
in each case a summary statement of what the statute should contain, 
they are here quoted in full as the briefest statement of the proposed 


legislation. 
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I. An act making it a crime willfully to interfere with or prevent, or to attempt to 
interfere with or prevent, or to conspire to interfere with or prevent, the exportation 
to foreign countries of articles from the United States, by injury to or destruction of 
such articles, or of the buildings or places in which they are stored, produced, or 
manufactured, or of the instrumentalities of transportation used or intended to be 
used in the course of such exportation, or by means of any other violence or threat 
of violence to person or property. 

II. An act making it a crime to set fire to any vessel engaged in foreign commerce 
of the United States, or her cargo, or to tamper with the motive power or instru- 
mentalities of navigation of such vessel, or to place bombs or explosives in or upon 
such vessel, or to do any other act to such vessel while within the jurisdiction of 
the United States (or if she is entitled to fly the flag of the United States while she is 
on the high seas), with intent to injure or endanger the safety of the vessel or of her 
cargo, or of persons on board, whether the injury or danger is so intended to take 
place within the jurisdiction of the United States or after the vessel shall have de- 
parted therefrom; or to attempt or to conspire to do any such act with such intent. 

III (a). An act authorizing the detention by the President of the United States, 
or by any official duly empowered by him, of any vessel, American or foreign, by 
withholding clearance, or in the case of American vessels that do not require clear- 
ance, by a formal notice forbidding departure, in any case in which he or the official 
duly empowered by him has reasonable cause to believe that fuel, arms, ammunition, 
men, supplies, dispatches, or information are to be carried to a warship or to a tender 
or supply ship of a foreign belligerent nation in violation of the obligations of the 
United States as a neutral nation; also penalizing the departure or attempted de- 
parture of any such vessel without clearance or after receipt of the said formal notice 
forbidding departure. 

III (6). An act authorizing, during a war in which the United States shall be neu- 
tral, the detention by the President of the United States, or by any official duly em- 
powered by him, of any armed vessel owned wholly or in part by American citizens, 
or of any vessel, American or foreign, that has not entered the ports of the United 
States as a public vessel, and that is manifestly built for warlike purposes or has been 
converted or adapted from a private vessel to one suitable for warlike use, until the 
owner or master, or person or persons having charge of such vessel shall furnish proof 
satisfactory to the President of the United States, or to the official duly empowered 
by him, that the vessel will not be employed by the said owners, or master, or person 
or persons having charge thereof, to cruise or commit hostilities upon the subjects, 
citizens, or property of any foreign prince or state, or of any colony, district, or people 
with whom the United States are at peace, and that the said vessel will not be sold 
or delivered to any belligerent by them or any of them within the jurisdiction of the 
United States or, having left that jurisdiction, upon the high seas; this act also to 
contain provisions making violations a crime. 

III (c). An act making it a crime during a war in which the United States is a neu- 
tral, for any person to send or attempt or conspire to send or take part in the sending 
out of the jurisdiction of the United States any vessel built, armed, or equipped as a 
vessel of war, or converted from a private vessel into a vessel of war, with any intent 
or under any agreement or contract, written or oral, that such vessel shall be deliv- 
ered to a belligerent nation or to an agent, officer, or citizen of such nation, or with 
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reasonable cause to believe that the said vessel shall or will be employed in the serv- 
ice of any such belligerent nation, after its departure from the jurisdiction of the 
United States. 

IV. (a) An act authorizing the collectors of customs, or other officers duly empow- 
ered by the President, at any time during a war between foreign nations or between 
factions within a foreign country, to inspect any foreign private vessels within the 
jurisdiction of the United States for the purpose of investigating and detecting any 
use or attempted use of such vessel in violation of the statutes or treaties of the United 
States or of its obligations as a neutral nation; also making it a crime to prevent or 
obstruct such inspection by the collector or by such other officer, or to deceive or 
attempt to deceive such other officer; 

(b) An act making it a crime to allow vessels in our ports to be used as a place of 
resort for persons conspiring or preparing the means to commit any violations of 
the laws of the United States. 

(c) An act providing that during a war in which the United States is a neutral, 
the master’s manifests and the shipper’s manifests shall contain statements, in addi- 
tion to those now required by law, to the following effect: That the cargo or any part 
of the cargo is or is not to be delivered to other vessels in port or transshipped on the 
high seas, and if it is to be so delivered or transshipped stating under oath the kind 
and quantities and the value of the total quantity of each kind of article so to be de- 
livered or transshipped and the name of the person, corporation, or vessel, or govern- 
ment, to whom the delivery or transshipment is to be made; also making similar 
provisions apply to American vessels which do not require a clearance leaving the 
ports of the United States; also providing that the collector of customs shall have 
authority to withhold clearance, or in the case of American vessels not requiring a 
clearance to forbid them departure by a formal notice if, in his opinion, there is rea- 
sonable cause to believe that the master’s or shipper’s manifest is false; also pro- 
viding that the provisions of Revised Statute 4200 as to requirement of an oath to 
manifests be still in force; also making it a crime for any such vessel to depart without 
clearance or after such formal notice. 

V. (a) An act requiring applications for passports to be under oath, and authoriz- 
ing the Secretary of State by regulation to require proof by affidavit of such facts as 
he may deem desirable, and making false statements in any such application or affida- 
vit, perjury; 

(b) An act making criminal the fraudulent obtaining. transfer, or use of passports, 
and the alteration or forgery of passports issued. 

VI. An act making criminal the fraudulent use, or application, or counterfeiting 
of the seal of any executive department or government commission. 

VII. An act amplifying the rather restricted provisions of the Radio Act with 
reference to the powers of the President to censor or prescribe the manner in which 
wireless messages, and also cablegrams, shall be transmitted to belligerent countries 
or ships upon the high seas, or otherwise. 

VIII. An act amending section 13, Federal Penal Code, so as to read as follows: 

Whoever within the territory or jurisdiction of the United States begins, or sets 
on foot, or furnishes money, or provides or prepares the means for, or who takes 
part in or attempts to take part in, any military or naval expedition or enterprise 
to be carried on from thence against the territory or dominions of any foreign prince 
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or state, or of any colony, district, or people with whom the United States are at 
peace, shall be fined, ete. 

IX. An act authorizing the seizure and detention or retention of arms and muni- 
tions of war which are being exported, or which the government has reason to believe 
are about to be exported, in violation of any embargo on export of arms and muni- 
tions of war, in pursuance of the joint resolution of March 14, 1912, or of any similar 
future legislation, or in connection with violations of the law as to military expedition 
under Penal Code, section 13: 

X. An act making it a crime for any person belonging to the armed land or naval 
forees of a belligerent nation, who is or shall be interned within the jurisdiction of the 
United States, to leave or attempt to leave said jurisdiction or to leave or attempt 
to leave the limits within which freedom of movement is allowed, unless authority 
therefor has been granted by the proper official of the United States Government, or 
to overstay leave of absence granted, under penalty of arrest and return to the place 
of internment and close confinement for a period of time within the discretion of the 
Government of the United States; and also making it a crime for any person within 
the jurisdiction of the United States and subject thereto to aid or entice any interned 
person so to escape or attempt to escape. 

XI. An act making it a crime to swear falsely in any affidavit which the affiant 
has knowledge or reason to believe will or may be used to influence the measures or 
conduct of any foreign government or of any officer or agent thereof in relation to 
any dispute or controversy with the United States or to defeat any measure of the 
Government of the United States in relation to such dispute or controversy. 

XII. An act making it a crime to obtain, without lawful authority, or to communi- 
cate to a foreign government or any officer or agent thereof, or to any other person, 
any facts or information relative to the national defense obtained by virtue of em- 
ployment in the service of the United States, or obtained from unlawful access to 
government papers or other property, or by fraud upon or connivance with a Govern- 
ment official or employee, or otherwise unlawfully obtained or retained. 

XIII. An act making it a crime to mint or print or otherwise manufacture in the 
United States for any faction or body of insurgents within a country with which the 
United States is at peace, such faction or body of insurgents not being recognized 
by the United States as a government, any gold or silver or other coins or paper 
money intended to be issued and used as currency or any securities to be issued by 
such faction or body of insurgents in such other country; and further making it a 
crime to counterfeit within the United States any gold or silver or other coins or 
paper money intended to be used as currency or securities issued for or by such fac- 
tion or body of insurgents. 

XIV. An act making it a crime for two or more persons to conspire in the United 
States to injure or destroy within any foreign country the property of a foreign coun- 
try with which the United States is at peace, or of any subdivision or municipality 
thereof, when such injury or destruction is an offense under the laws of such foreign 
country of the grade of felony or infamous crime, and when one or more of such 
parties to such conspiracy do in the United States any act to effect the object of the 
conspiracy. 

XV. An act making it a crime within the jurisdiction of the United States falsely 
to assume or pretend to be a diplomatic or consular or other official of a foreign 
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Government duly accredited to the Government of the United States, with intent 
to defraud such foreign government or any person, and to take upon himself to act 
as such, or in such pretended character to demand or obtain from any person or from 
such foreign government or any officer thereof any money, paper, document, or other 
valuable thing. 

XVI. An act to prevent aliens other than diplomatic or consular officers or attachés 
from acting in the United States as the agent of a foreign government without prior 
notification to and consent of the Government of the United States. 

XVII. An act providing that it shall be lawful for the President of the United 
States to employ the land and naval forces thereof to detain any vessel, public or 
private, foreign or domestic, in compliance with, or in order to prevent the violation 
of, the international obligations of the United States relating to neutrality, or to 
enforce any or all other obligations imposed upon the United States by the law of 
nations, by treaties or conventions to which the United States is a party, or by the 
statutes of the United States. 

XVIII. An act authorizing the issue of search warrants in the enforcement of 
criminal laws relating to foreign relations and the observance of neutral obligations, 


and of other criminal law. 


In submitting the recommendations to the Foreign Relations Commit- 
tee of the Senate and the Foreign Affairs Committee of the House, 
and to the Judicial Committee of each body, the Attorney General 
states the reasons which have caused him, acting on behalf of the United 
States, to request legislation of this kind and at this time from the 


Congress. Thus, he says: 


The following recommendations for new legislation are made as a result of the 
experience of the Department of Justice and of the State Department during the 
past three years in the administration of law in connection with the relations of this 
country with Mexico and with the problems arising out of the European war. 

Many acts committed in the United States in serious violation of its sovereignty 
and against its peace and the safety of its citizens are not now punishable by any 
Federal criminal law; others are punishable only under unsatisfactory statutes passed 
in relation to conditions altogether different from those now prevailing. 

The present laws relating to neutrality are clearly defective. In some cases, no 
statutory provision whatever is made for the observance of obligations imperatively 
imposed by international law upon the United States; in other cases, inadequate 
provision is made. 

In my opinion, the passage of the new legislation herewith submitted is required 
for the protection of the United States and its citizens and for the fulfillment of the 
duty owed by the United States to other nations with which it is at peace. 

The general recommendations set forth in this memorandum have been submitted 
to the State Department and have been concurred in by the Secretary of State and by 
the Joint State and Navy Neutrality Board. 

JAMES Brown Scort. 
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ton; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., France, Documents diplomatiques; 
B. Rel. Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. O., 
Diario Oficial; For. rel., Foreign Relations of the United States; Ga., gazette, gaceta, 
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ternationalism Scientifique, The Hague; M., Magazine; Mém. dipl., Memorial 
diplomatique, Paris; Monit., Moniteur belge, Brussels; Martens, Nouveau recueil 
générale de traités, Leipzig; Q. dip., Questions diplomatiques et coloniales; R., re- 
view, revista, revue, rivista; Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, 
Netherlands; State Papers, British and Foreign State Papers, London; Stat. at L., 
United States Statutes at Large; Times, The Times (London). 


May, 1914. 
8 Brazic—Urvuevuay. Decree of Uruguay approving treaty relative 


to frontier, signed May 7, 1913. Text: B. del rel. ext. (Uruguay), 
2:26, 461. 

23 Iraty—Urvuauay. Decree of Uruguay proclaiming treaty with 
Italy relative to the claims of the ship Maria Madre. B. del 
min. de rel. ext. (Uruguay), 2:26, 184 


August, 1914. 
13. Cotomsia. Regulations issued relative to provisioning, arming, 
etc., of war ships and merchant ships of belligerents in Colombian 
ports. Informe del ministerio de rel. ext. al Congresso de 1915, 
p. 169. 
14 Curie. Proclamation stating rules to be observed by ships of 
belligerents in Chilean waters. R. gén. de dr. int. public, 23:doc.:7. 
21 CxHiteE—GrEAT Britain. Note sent by Great Britain, in response to 
Chilean note of August 7, relative to the purchase of German- 
owned ships by Chile. R. gén. de dr. int. public, 23:doc.:8. 
610 


CHRONICLE OF INTERNATIONAL EVENTS 


August, 1914. 

22 Cortomsia. Additional regulations concerning ships of belligerents 
in Colombian waters particularly relating to wireless telegraph 
operations. Informe del min. de rel. ext. al Congreso de 1915, 
p. 171. 

31 Urueuay. Declaration of neutrality in European war. Uruguay. 
B. del min. de rel. ext., 2:748. 


September, 1914. 

1 Co tompia. Regulations issued for the use of the wireless telegraph. 
Informe del min. de rel. ext. al Congreso de 1915, p. 172. 

11 Co tomsra. Further regulations for the use of wireless telegraph. 
Informe del min. de rel. ext. al Congreso de 1915, p. 173. 

13. Cure—Great Brirarn. Note from Great Britain, with further 
conditions relative to the purchase by Chile of German-owned 
ships. R. gén. de dr. int. public, 23:doc.:9. 

CuiLtE—GREAT Britain. Response of Chile to British note of Sept. 
21, relative to the purchase by Chile of German-owned ships. 
R. gén. de dr. int. public, 23:doc.:9. 

Uruauay. Decree additional to the decree of August 31, 1914, rela- 
tive to the neutrality of Uruguay. B. del. min. de rel. ext. 2:833. 


October, 1914. 
14 Cure. Regulations issued relating to the coaling of belligerent 


ships in Chilean ports. R. gén. de dr. int. public, 23:doc.:10. 
14 Curie. Regulations issued relating to the use of wireless telegraph 
by ships in Chilean waters. R. gén. de dr. int. public, 23:doc.:10. 


November, 1914. 

2 Cutte. Regulations issued relating to the provisioning, coaling, 
ete., of war ships and merchant ships of belligerents. R. gén. de dr. 
int. public, 23:doc.:10. 

5 Curie. Decree relating to neutrality of Chile and to the use of 
territorial waters. R. gén. de dr. int. public, 23:doc.:11. 

7 Cutie. Circular sent to navigation companies, etc., indicating 
measures taken by Chile to prevent abuse of privileges granted 
belligerent ships for coaling, etc. R. gén. de dr. int. public, 23:doc.: 

13. Cute. Circular issued relating to ordinary telegraphic communi- 
cations. R. gén. de dr. int. public, 23:doe.:11. 
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November, 1914. 
27 Coromsia. Regulations issued for the press on the subject of 
Colombian neutrality. Informe del min. de rel. ext. al Congreso 


de 1915, p. 119. 


December, 1914. 

5 Cotomsia. Decree closing the wireless telegraph station at Car- 
tegena during the European War. Informe del min. de rel. ext. 
al Congreso de 1915, p. 116. 

CHILE—GERMANY. Note from Chile to Germany protesting against 
violation of Chilean neutrality by the German Cruiser Litel 
Freiderich. Text: R. gén. de dr. int. public, 23:doc.:12. 

CHILE—GERMANY. Note from Chile to Germany protesting against 
the violation of Chilean neutrality by the German fleet at the 
Ile de Paques. Text: R. gén. de dr. int. public, 23 :doc.:12. 

CHILE—GERMANY. Note from Chile to Germany protesting against 
the violation of Chilean neutrality by the German fleet at the 
Island of Juan Fernandez. R. gén. de dr. int. public, 23:doc.:12. 

‘HILE. Decree relative to territorial waters in Southern Chile 
and particularly in the Strait of Magellan. This decree was 
made with the knowledge of Argentine Republic. Under date 
of Dec. 30, 1914, Chile informed that country that ‘‘by this act 
the government did not attempt to modify the situation created 
by the treaties of Chile with Argentine Republic relative to the 
Strait of Magellan and the canals of the South.” BR. gén. de dr. 
int. public, 23:doc.:12. 

CriLe. Decree relative to the furnishing of coal to war ships and 
merchant ships of belligerents. R. gén. de dr. int. public, 23: 
doc. :13. 

CuILE. Further instructions relative to the coaling of belligerent 
ships in Chilean ports. R. gén. de dr. int. public, 23 :doc.:15. 

Cute. Decree relative to the use of the telegraph, wireless tele- 
graph and telephone. R. gén. de dr. int. public, 23 :doc.:15. 


January, 1915. 
4 Cure. Further instructions relative to the coaling of belligerent 
ships in Chilean ports and waters. R. gén. de dr. int. public, 23: 
doc. :15. 
12 Cure. Instructions to the ministries of war and marine concern- 
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January, 1915. 
ing claims relative to the violation of Chilean neutrality. R. gén. 
de dr. int. public, 23:doc. :16. 

23 Cuite. Further instructions relative to the coaling of belligerent 
ships in Chilean ports and waters. . gén. de dr. int. public, 23: 
doc. :16. 

25 Curie. Decree modifying rules relative to telegraphs, wireless 
telegraphs and telephones, dated December 30, 1914. BR. gén. de 
dr. int. public, 23:doc.:16. 


February, 1915. 

10 Great Britain—UNItTep States. Great Britain informed the 
United States that the doctrine of continuous voyages did not 
apply to conditional contraband, except to goods consigned to 
order of unknown consignor or to consignee within enemy terri- 
tory. N. Y. Times, April 5, 1916. 


March, 1915. 
13. Curie. Note from the ministry of foreign affairs to the ministries 


of war and marine relative to rules governing the coaling of 
merchant ships of belligerents, dated December 15, 1914. R. gén. 
de dr. int. public, 23:doc.:17. 

26 CHme—Great Britain. Note from Chile to Great Britain pro- 


testing against the violation of Chilean neutrality by the British 
fleet at the Island of Juan Fernandez. {Dresden incident.] Great 
Britain. Cd. 7859; R. gén. de dr. int. public, 23 :doc.:19. 

26 CuHiLeE—GerRMANY. Note from Chile to Germany protesting against 
the violation of Chilean neutrality by the German fleet at the 
Island of Juan Fernandez. [Dresden incident.] Great Britain. 
Cd. 7859; R. gén. de dr. int. public, 23 :doc. :18. 


March, 1916. 

30 Cutter. Decree regulating official communications of diplomatic 
agents and foreign consuls with the government of Chile. R. gén. 
de dr. int. public, 23:doc.:21. 

30 CxHrte—Great Brirarn. Reply of Great Britain to the protest of 
Chile against the violation of Chilean neutrality at Juan Fer- 
nandez, dated March 26, 1915. [Dresden incident.] Great 
Britain. Cd. 7859; R. gén. de dr. int. public, 23:doc.:20. 
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March, 1915. 

31 Cutte. Note from ministry of foreign affairs to the diplomatic 
representatives accredited to Chile, on the subject of the con- 
version of merchant ships into war vessels in Chilean ports and 
waters. RF. gén. de dr. int. public, 23:doc.:17. 


April, 1915. 

19 LuxemBurRG. Communication from Luxembourg stating the at- 
titude of that government in relation to the invasion of Luxem- 
bourg by Germany. R. gén. de dr. int. public, 23:doc.:5. 


May, 19165. 

15 Curie. Decree relative to the coaling of merchant ships of bel- 
ligerents in Chilean ports and waters, amending the decree of 
December 15, 1914. R. gén. de dr. int. public, 23:doc.:21. 

19 CHrLeE—GeErRMANY. Note from Chile to Germany relative to the 
violation of Chilean neutrality by the German fleet at Juan 
Fernandez. [Dresden incident.] R. gén. de dr. int. public, 23: 
doc. :22. 


June, 1915. 

18 CHmE—GrReEaT Britain. Note from Great Britain to Chile asking 
the admission into Chilean ports of merchant vessels armed for 
defense only. R. gén. de dr. int. public, 23 :doc. :22. 

23 CHILE—GERMANY. Response of Germany to the Chilean note of 
May 19 relative to the violation of Chilean neutrality by the 
German fleet at Juan Fernandez [Dresden incident]. R. gén. de 
dr. int. public, 23:doc. :22. 


July, 1915. 

7 CurLe—Great Britain. Note from Chile to Great Britain in re- 
sponse to British note of June 18 asking admission to Chilean 
ports of British merchant vessels armed for defense only. R. 
gén. de dr. int. public, 23 :doc. :24. 

14 Cotompia. Additional regulations issued relative to the use of 
wireless telegraph. Informe del min. de rel. ext. al Congreso de 
1915, p. 188. 

16 CHILE—GERMANY. Response of Germany to the Chilean protest 
against the violation of Chiean neutrality by the German cruiser 
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July, 1915. 
Eitel Freiderich in Papudo, dated March 31, 1915. R. gén. de 
dr. int. public, 23 :doc.:25. 


August, 19165. 

6 CHrme—GERMANY. Note from Chile to Germany in response to the 
German note of July 16 relative to the violation of the neutral- 
ity of Chile by the German cruiser EHitel Freiderich. R. gén. de dr. 
int. public, 23:doc.:25. 

27 France. Declaration of the blockade of the coasts of Asia Minor 
and Syria. J. O. Aug. 27, 1915 :6005. 


October, 1915. 
22 Perv. Peru ratified the treaties adopted by the Bolivian Congress. 
B. del. min. de rel. ext. 8:938. 


December, 1915. 

31 Paracuay—Uruauay. Ratifications exchanged of treaty to pro- 
mote peace signed February 27, 1915. Spanish Text: B. del min. 
de rel. ext. (Uruguay) :4:5. 


January, 1916. 

8 Cameroons. Blockade raised so far as concerns the coast line from 
the Akwayafe River to Bimbia Creek. The blockade remains 
in force from the Begge mouth of the Sanaga River to Campo. 
London Gazette, No. 447. 


February, 1916. 

12 GermMany—Ita.y. Italy, by royal proclamation, broke off trade 
relations with Germany. N. Y. Times, Feb. 13, 1916. 

29 Cameroons. Blockade completely raised as from midnight. 
London Gazette, No. 29492. 

29. Grermany—IrTazy. Italy requisitioned German vessels interned 
in Italian ports. N. Y. Times, March 1, 1916; London Gazette, 
May 12, June 30, 1916. 

March, 1916. 

1 European War. Austro-German classification of armed enemy 
merchantmen as warships became effective. N. Y. Times, 
March 2, 1916. 

2 GerMAaNy—UNITED Srates. The United States transmitted note 
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March, 1916. 
to the German Ambassador relative to the status of The Appam. 
Text issued by the Department of State. 

19 France—Itaty. Declaration signed relative to Morocco. Italian 
text: R. di diritto int., Vol. 5, ser. 2:118. 

25 Unirep States. Memorandum issued on the status of armed 
merchant vessels. Text issued by the Department of State. N.Y. 
Times, April 27, 1916. 

26 Costa Rica—NicaraGua. Costa Rica entered suit in the Central 
American Court against Nicaragua alleging an infringement 
of Costa Rican rights in the negotiation of the canal treaty with 
the United States. On May 5 the Central American Court took 
jurisdiction of the case and called upon Nicaragua to answer. 
Washington Post, March 27; Washington Star, May 6, 1916. 

27 European War. THE Persia. Turkey denied that the Persia 
was sunk by a Turkish submarine. Germany and Austria pre- 
viously denied responsibility. R. of R. 53:542. 

30 European War. Franco-Russian hospital ship Portugal sunk by 
submarine in Black Sea. On April 16 Turkey admitted the sink- 
ing, but maintained that the vessel was without mark and was 
used as a transport for troops. Text of Russian commission of 
Inquiry: N. Y. Times, May 26, 1916. 

30 Evropean War. Petrolite. Austria sent reply to note of the 
United States relative to the Petrolite sunk Dec. 4, 1915. N.Y. 
Times Current Hist. 4:206. 


April, 1916. 

3 Unirep Stares—France—Great Britain. France and Great 
Britain sent seply to the protest of the United States against the 
seizure of the mails. Tezxt issued by the Department of State, N.Y. 
Times, April 4, 1916. 

3-12 International High Commission. Met in Buenos Aires, Argen- 
tina. This JoURNAL, p. 569. 

4 Evropean War. The Portugal. Russia sent notes to neutral 
nations protesting against the torpedoing of the Russian hos- 
pital ship Portugal and requested the American and Spanish 
Governments to bring the note to the attention of the Central 
Powers. N. Y. Times, April 4, 1916. 

GerMANY—Rovumania. Treaty concluded in which both govern- 
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April, 1916. 


CHRONICLE OF INTERNATIONAL EVENTS 617 


ments declare their readiness to allow so far as their own needs 
permit, free transportation of home products, with the excep- 
tion of war material. N.Y. Times, April 12, 1916. 

GERMANY—UNITED States. Sussex. Germany replied to the 
American notes of March 29, 30, and April 3, relative to the 
Sussex, Manchester Engineer, Englishman, Berwindale and Eagle 
Point. On May 10, Germany acknowledged that a German sub- 
marine had sunk the Susser. Terts of all notes issued by the 
Department of State, May 15, 1916. 

NICARAGUA—UNITED States. The Nicaraguan Congress ratified 
the treaty granting the United States naval bases and a perpetual 
option on the canal route. R. of R. 53:547. Text: N. Y. Times, 
Feb. 19, 1916. 

EvuRoPpEAN War. The Allies landed troops on Cephalonia, the 
largest of the Greek Islands in the Ionian Sea, for the purpose of 
creating a naval base at Argostoli. PR. of R. 53:544. 

GREAT Britain. Order in Council issued making additions and 
amendments to the contraband lists of October 14, 1915, and 
January 27, 1916. London Gazette No. 29545, 29547. 

Mexico—Unirep Srates. General Carranza, head of the de facto 
government of Mexico, sent note to the United States demanding 
the recall of the United States troops in Mexico. Tezxt issued by 
the Department of State. 

Mexico—Unirep States. United States forces attacked at Parral, 
Mexico. N. Y. Times, April 13, 1916. 

EvuropEAN War. GRrkAT Britain. Sir Edward Grey announced 
that bonds, securities, etc., seized, would be dealt with by the 
Prize Court. N. Y. Times, April 13, 1916. 

EvurRoPpEAN War. France. Changes in contraband list an- 
nounced. J. 0O., April 13, 1916. 

EvuropkaAN War. The Portugal. Turkey admitted the sinking 
of the Portugal on March 30, but maintains that the ship was 
without Red Cross mark and was being used as a transport for 
troops. N. Y. Times, May 26, 1916. 

AustTriA—UNITEp States. The United States sent a protest to 

Austria regarding the sinking of the Russian bark Imperator 

off the Spanish coast; Austria sent a reply May 3. Teazt issued 

by the Department of State. 
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April, 1916. 

18 GERMANY—UNITED States. The United States sent note to Ger- 
many reviewing submarine operations and American protests 
since the beginning of the war, with the warning that unless proper 
assurances be given by Germany that the rules of international 
law will be observed, diplomatic relations would be broken off. 
Text issued by the Department of State. 

EvuRoOPEAN WaR. PortTuGaL. Portuguese regulations issued relat- 
ing to the release of allied and neutral cargoes on German vessels 
seized by Portugal. London Gazette No. 29600. 

EvuRopEAN War. IRELAND. Sir Roger Casement and 2 Irish 
confederates, with 22 Germans, were captured attempting to 
land arms in Ireland from a German ship. N. Y. Times, 
April 22, 1916. 

UniTep StaTEs—Ho.uanp. The United States suspended the 
parcel post convention with Holland. Washington Star, April 21, 
1916. 

GREAT BriTaIN—UNITED States. Great Britain sent note in answer 
to the American note of Nov. 5, 1915, on restrictions on trade. 
Text issued by the Department of State. 

EvROPEAN War. IRELAND. Proclamation issued by Irish insur- 
gents proclaiming the Irish Republic. Text: NV. Y. Times, May 1, 
1916. 


May, 1916. 

2 Brazitc—GermMany. Brazilian ship Rio Blanco sunk off Blyth, Eng- 
land. N. Y. Times, May 10, 1916. 

3 Harri—Unirep States. Ratifications exchanged of the treaty 
relating to finances, economic development and tranquillity 
of Haiti. French and English texts: U. S. Treaty Series 
No. 628. 

4 GeRMANY—UNITED States. Germany sent note to the United 
States calling attention to the fact that in January, 1916, a Ger- 
man submarine signalled the Dutch steamer Bandoeng to stop. 
Instead of immediately complying the steamer turned toward the 
submarine at high speed. On the assumption that the steamer was 
an English steamer in disguise the submarine opened fire. The 
steamer then stopped and sent a boat for examination of the ship’s 
papers. Germany suggests that neutral governments issue orders 
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May, 1916. 


5 


to commanders not to turn their ships toward submarines when 
stopped. Text issued by the Department of State. 

GERMANY—UNITEpD States. Germany replied to the American note 
of April 20, 1916, relative to submarine war. Tezt issued by the 
Department of State. 

EurRopEAN GREAT BriTaIn. Announcement made of three 
prospective changes in blockade rules. 1. New plans for exami- 
nation of neutral mails; 2. Statement that early orders in Coun- 
cil would be abandoned; 3. Decision of Great Britain to release 
Germans and Austrians taken from American steamer China. 
N. Y. Times, May 6, 1916. 

Mexico—UnitTep States. Mexican bandits raided Glenn Springs, 
New Mexico. N. Y. Times, May 6, 1916. 

Costa Rica—Nicaraaua. The Central American Court of Justice 
assumed jurisdiction in the case of Costa Rica against Nicaragua 
in re the infringement of Costa Rican rights in the negotiations 
of Nicaragua with the United States relative to the proposed 
canal treaty. Washington Star, May 6, 1916. 

GERMANY— UNITED StaTes. The United States answered the Ger- 
man note of May 4, relative to submarine war. Text issued by 
the Department of State. 

GERMANY—UNITED States. Germany in note to the United States 
acknowledged that a German submarine had sunk the Sussex. 
Text issued by the Department of State. 

GERMANY—TURKEY. Statement made in the Reichstag by Under- 
Secretary for Foreign Affairs Alfred Zimmermann that at the 
beginning of the war a defensive alliance was concluded between 
Germany and Turkey based upon terms of equality and framed 
to endure for a long period. In addition there were negotiations 
between the two countries regarding consular representation, 
legal status of citizens and residential rights. N. Y. Times, 
May 13, 1916. 

Austria-HunGarY—RovumaniaA. Announced that a treaty similar 
to the German-Roumanian treaty had been signed. R. of R. 
June, p. 671. 

EvropeAN War. Austria. Austria sent notes of protest to 
representatives of allied and neutral states at the Aus- 
trian court against the torpedoing of the Austrian hospi- 
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May, 1916. 
tal ship Electra, the attack on the Daniel Erno, the steamer 
Zagren and the Duvrovnik. Text: N. Y. Times, May 17, 
1916. 

Mexico—UNnITeEp States. General Carranza, head of the de facto 
government of Mexico, sent a note demanding the withdrawal 
of American troops from Mexico. Text: NV. Y. Times, June 1, 
1916. Answer sent by the United States June 20, 1916. Text 
issued by the Department of State. 

GREAT BriTaAIN—UNITED States. The United States replied to the 
British note of April 3, relative to the right of belligerents to 
detain and examine parcel and letter mail. Text issued by the 
Department of State. 

GREECE—BULGARIA. Bulgarian troops occupied Fort Ruple, Greek 
commander being given two hours to evacuate the fort. N. Y. 
Times, May 28, 1916. 


June, 1916. 

6 CuHina. Death of Yuan Shi Kai, President of China. N.Y. Times, 
June 7, 1916. 

8 GrEerRMANy—ITaLy. The Imperial Court of Appeal at Leipsig, 
Germany, rendered a decision in which it stated that Germany 
is actually, if not formally, at war with Italy. N. Y. Times, 
June 8, 1916. 

14-17 European War. Economic Conference held by the Allies in 
Paris. Text of recommendations. Cd. 8271; London Times 
(Weekly), June 30, 1916. 

Mexico—UnITep States. Mexicans raided San Ignacio, Texas, 
100 miles southeast of Laredo, Texas. N. Y. Times, June 15, 
1916. 

Mexico—Unirep States. General Trevino, of the Carranza army, 
sent a note to General Pershing of the American army, informing 
him that any movement of the American troops south, east or 
west would be considered an overt act by Mexico and the 


signal for the opening of hostilities. MN. Y. Times, June 17, 
1916. 
UniTep States. President Wilson called into service the militia 
of all the States. N. Y. Times, June 19, 1916. 
Mexico—UnitTep States. <A boat from the American gunboat 


18 
18 


INTERNATIONAL EVENTS 


CHRONICLE OF 


June, 1916. 
Annapolis, landing at Mazatlan, Mexico, for the purpose of 
taking away any Americans who desired to leave, was fired upon 
and two members of the crew seized. Several persons wounded 
on each side. The men seized were later released. Text of re- 
port of the commander of the Annapolis: N. Y. Times, June 23, 
1916. 

19 Mexico—UnitTrep States. The governments of the Mexican 
States of Sinaloa and Yucatan reported to have declared war 
upon the United States. N.Y. Times, June 20, 1916. 

20 Mexico—Unirep States. The United States sent a note to Mexico 
in reply to the Mexican note of May 22, 1916, relative to the 
withdrawal of American troops from Mexico. Text issued by the 
Department of State. 

21 Avustrria—UNITED States. The United States sent a note to 
Austria-Hungary relative to the sinking of the steamer Petrolite. 
Text: N. Y. Times, June 29, 1916. 

21 Merxico—Unirep States. The troops of the United States and 
Mexico fought a battle at Carrizal, Mexico. N. Y. Times, 
June 22, 1916. 

23 EuropEAN War. GREECE. Announced that Greece had agreed to 
comply with the entire demands of France, Great Britain and 
Russia relative to the demobilizing of the Greek Army, the dis- 
solution of the chamber and election of a new one, and re- 
placement of certain objectionable police functionaries. France, 
Great Britain and Russia under the protocol of London signed 
July 6, 1827, assumed the protection of the Kingdom of Greece. 
Text: British and Foreign State Papers, 14:632. Text of demand 
of the Allies: N. Y. Times, June 23, 1916; London Times (Weekly), 
June 30, 1916. 

24 Mexico—Unirep Srates. Mexico sent note to the United 
States stating that General Carranza had given orders to Gen- 
eral Trevino not to permit the advance of American troops 
south, east or west and to oppose new incursions of Amer- 
ican soldiers into Mexican territory. N. Y. Times, June 26, 
1916. 

24 Mexico—Unirep States. Announced that Argentine Republic, 
Chile, Ecuador, Salvador, Honduras and Spain had offered media- 


tion. N.Y. Times, June 26, 1916. 
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June, 1916. 
25 Mexico—UnitTep States. The United States replied to the note 


of Mexico dated June 24 and demanded the immediate surrender 
of the American troops taken at Carrizal. Text: VN. Y. Times, 
June 26, 1916. On June 28 the Mexican Consul at El Paso in- 
formed General Bell that the prisoners would be released. N. Y. 
Times, June 29, 1916. 

EvropEAN War. GREAT Britain. Additions made to the con- 
traband lists of Oct. 14, 1915, Jan. 27 and April 12, 1916. 
London Gazette, No. 29642, 29647. 

GREAT BRITAIN—SWEDEN. Announced that Great Britain and 
Sweden have agreed to submit to arbitration after the war the 
question of the legality of the seizures of postal parcels. Wash- 
ington Post, June 28, 1916. 

EvurRopEAN War. Reported that Great Britain has announced 
willingness to submit to arbitration questions arising out of prize 
court decisions which may prove unsatisfactory to neutral gov- 
ernments. Washington Post, June 28, 1916. 

EvurRoPpeEAN War. France. Additions made to the contraband 
lists of Nov. 6, 1914, Oct. 14, 1915, Jan. 27 and April 13, 1916. 
J. O., June 28, 1916. 

GERMANY—SWITZERLAND. Reported that Germany’s demands on 
Switzerland for the exchange of commodities are in the form of an 
ultimatum which expires at 6 P. M. June 28. Announcement 
was made in the Swiss Parliament last week that Germany 
had demanded that Switzerland permit the export of cotton 
and foodstuffs collected by German agents, stating that if the 
demand were not complied with Germany would prohibit the 
export of coal, iron and other materials essential to Swiss indus- 
tries. Washington Post, June 29, 1916. 

EvuropEAN War. Sir Robert Cecil announced in the House of 
Commons that as a result of the conference recently held in Paris 
the British and French governments had decided to discontinue 
partial enforcement of the Declaration of London. N. Y. Times, 
June 29, 1916. 

Mexico—UniTep States. Carranza issued a proclamation charg- 
ing bad faith on the part of the United States. Text: N. Y. 
Times, July 1, 1916. 
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27 
98 
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30 


CHRONICLE OF INTERNATIONAL EVENTS 


INTERNATIONAL CONVENTIONS 


ADHESIONS, RATIFICATIONS, DENUNCIATIONS 


LITERARY AND ARTISTIC PropEeRTy. Berne, 1908, 1914. 
Ratifications: 
France, J. Q., April 11, 1916. 
PosTaL CONVENTION. Rome, 1906. 
Ratifications: 
Ecuador. J.0O., May, 10, 1916. 


KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
GREAT BRITAIN ! 


Alicns restriction amendment order, Jan. 27, 1916. (St. R. & O. 21.) 
1 Ved. 
List of prohibited areas, 1916. 11d. 
Consolidation order. Feb. 29, 1916. (St. R. & O. 122.) 


——, Order in Council amending. March 30, 1916. (St. R. & O. 
191.) 1 Ved. 

Baralong, H. M. Auxiliary cruiser. Further correspondence with the 
German Government in regard to incidents alleged to have attended 
the destruction of a German submarine by the, on August 19, 1915. 
(Cd. 8176.) 

British Nationality and Status of Aliens Regulations (India). Jan. 19, 
1916. (St. R. & O. 120.) 14d. 

Contraband of war, List of articles declared to be. (Cd. 8226.) 1d. 

——. Proclamation making additions to and amendments in list of. 
Jan. 27, 1916. (St. R. & 0.26.) 114d. 

——. Order in Council, April 12, 1916, making certain ad- 
ditions to and amendments in list of articles. (St. R. & O. 226.) 
6d. 

Declaration of London. Order in Council, March 30, 1916. (St. R. & 
O. 197.) 1 Yd. 

Defense of the Realm Regulations made to Feb. 15, 1916, reproduced 
in consolidated form. With notes. 7d. 

European War. Naval and military despatches relating to operations 
inthe. Part III. July—October, 1915. 4d. 

Exports. Prohibitions of export in force in the United Kingdom and 
in certain allied and neutral countries. (Supplement to the Board of 
Trade Journal, Feb. 17, 1916.) 34d. 


' Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman «& Sons, Ltd., Fetter Lane, E. C., London, England. 
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Golconda, 8. S., Further correspondence with the United States 
Ambassador respecting the safety of alien enemies repatriated from 
India on the. (Cd. 8178.) 114d. 

Goltz, Horst von der, alias Bridgeman Taylor. Sworn statement by. 
(Cd. 8232.) 2d. 

Mails. Examination of parcels and letters. Memorandum presented 
by His Majesty’s Government and the French Government to neutral 
governments regarding the. (Cd. 8223.) 14d. 

Mails on neutral vessels, Treatment of. Correspondence with United 
States Ambassador. (Cd. 8173.) 1d. 

Naval Prize Procedure Act. (6 Geo. V, Ch. 2.) 1d. 

Papen, Captain von. Selection from papers found in possession of, 
Falmouth, Jan. 2 and 3, 1916. (Cd. 8174.) 7d. 

Red Cross Convention, 1906, Declaration withdrawing British reser- 
vation in respect of Articles 23, 27 and 28. Signed at Berne, July 7, 1914. 
(Treaty series, 1916, No. 1.) 1d. 

Trading with the Enemy Act Amendment. (5 & 6 Geo. V, Ch. 105.) 
2d. 

Trading with the Enemy Extension of Powers Act, 1915, Correspond- 
ence with the United States Ambassador respecting the. (Cd. 8225.) 
ld. 

Trading with the Enemy (Vesting and application of prop- 
erty.) Amendment Rules, March 29, 1916. (St. R. & O. 213.) 

Trading with the Enemy. Order in Council making exceptions and 
adaptations in Trading with the Enemy Acts and Customs War Powers 
Acts, in their application to persons or bodies of persons mentioned in 
the statutory list. Order in Council Feb. 29, 1916. (St. R. & O. 126.) 
114d. 

Trading with the Enemy (neutral countries) proclamation. Feb. 29, 
1916. (St. R. & O. 125.) 14d. 

Orders in Council varying statutory list in Trading with 
the Enemy (Neutral Countries) Proclamation. 1916. March 16 and 
24, April 7, and 14, 1916. (St. R. & O. 175, 189, 219 and 236.) 14d. 
each. 

Wittenberg Camp. Report by the government committee on the 
treatment by the enemy of British prisoners of war regarding the con- 
ditions obtaining at the Wittenberg Camp during the typhus epidemic 
of 1915. (Cd. 8224.) 2d. 
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UNITED STATES ” 


Armed merchant vessels, Report on H. Res. 147, requesting the Presi- 
dent to warn American citizens to refrain from traveling on. March 6, 
1916. lp. (H. rp. 293.) Foreign Affairs Committee. 

March 7, 1916. lp. (H. rp. 304.) Rules Committee. 

Armies of France, Germany, Austria, Russia, England, Italy, Mexico, 
and Japan, showing conditions July 1, 1914. 1916. 82 p. il. (Pub. 
No. 22, new series; War Dept. doc. 499.) Paper, 10c. 

Citizenship. Compilation of certain Departmental circulars relating 
to citizenship, registration of American citizens, issuance of passports, 
etc. 1916. 88 p. State Dept. 

Congress of neutral nations, Hearings on H. J. Res. 38, calling upon 
the President of the United States to call a, to offer mediation to bel- 
ligerents in Europe. Feb. 24-25, 1916. 75 p. Foreign Affairs Com- 
mittee. 

European War, 1914. Finances and costs of. 1916. llp. (War 
Dept. doe. 512.) War College Division. 

Immigration, Hearings on H. R. 558 to restrict. 1916. Immigration 
and Naturalization Committee. 

Immigration, Restriction of. Report to accompany H. R. 10384. 
April 17, 1916. 18p. (S.rp. 352.) Immigration Committee. 

Germany, Address of President Wilson on relations between United 
States and, April 19, 1916. 6p. (H. doc. 1034.) Paper, 5c. 

Lake of the Woods, Final public hearings in re levels of, Jan. 28-29, 
1916, and Feb. 1-4, 1916. 539 p.1 pl. map. Paper, 30c. 

Merchant marine, Hearings on H. R. 10500 creating Shipping Board, 
naval auxiliary and merchant marine. Feb. 10—Mar. 9, 1916. viii+ 
5-819 p. il. Merchant Marine and Fisheries Committee. 

Military policy, Statement of, for United States. Sept. 1915. v+ 
22 p. Paper, 5c. 

National defense, Preparedness for. Report to accompany S. 4840. 
Mar. 16, 1916. 26 p. (S. rp. 263, pt. 1.) Paper, 5c. 

Views of minority. Mar. 16, 1916. 2p. (S. rp. 263, pt. 
2.) Paper, 5c. 

Addresses of President Wilson, Jan. 27—-Feb. 3, 1916. 
p. (H. doe. 803.) Paper, 5c. 

* When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Wash- 
ington, D. C. 
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Naturalization laws and regulations, Jan. 21, 1916. 36 p. Naturali- 
zation Bureau. 

Neutrality, Germany and Portugal, proclamation. Mar. 13, 1916. 
4p. (No. 1328.) State Dept. 

Nicaragua, American policy in. Memorandum on convention be- 
tween United States and Nicaragua relative to interoceanic canal and 
naval station in Gulf of Fonseca, by George T. Weitzel. 33 p. (S. doe. 
334.) Paper, 5c. 

Passports. Executive order authorizing Secretary of the Treasury 
to direct customs officers to take up passports of returning American 
citizens. Mar. 13, 1916. lp. (No. 2341.) State Dept. 

Peace. Letter addressed to John F. Shafroth by Oscar T. Crosby 
relative to an international peace tribunal. March 28, 1916. 4 p. 
(S. doc. 378.) Paper, 5c. 

Address delivered by Walter L. Fisher, Dec. 21, 1915, on 
preparations for. 39 p. (S. doe. 323.) Paper, 5c. 

Philippine Islands, Political status of. Report to accompany S. 381. 
April 6, 1916. 18 p. (H. rp. 499, pt. 1). Paper 5c. 

Views of minority. April 12, 1916. 14 p. (H. rp. 499, 
pt. 2.) Paper, 5c. 

Porto Rico, Hearings on 8. 1217 to provide civil government for. 
1916. (Pt. 2, ii+103-126 p.) Pacific Islands and Porto Rico Committee. 

Self-government in the tropics. Analysis of political and economic 
relations of temperate toward tropic and subtropic zones, especially 
as affecting relations of United States toward Mexico and Philippine 
Islands. By Samuel L. Parrish. 1916. 10p. (S. doc. 364.) Paper, 5c. 

Switzerland, Military law and efficient citizen army of. 1916. 79 p. 


1 pl. (8. doc. 360.) Senate. 
Geo. A. Fincu. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


THE GUTENFELS. THE BARENFELS. THE DERFFLINGER 
Judicial Committee of the Privy Council 


Decided April 7, 1916 


(The Times Law Reports, Vol. 32, p. 433 


By Art. 1 of the Sixth Hague Convention, 1907, “‘When a merchant ship belonging 
to one of the belligerent Powers is at the commencement of hostilities in an enemy 
port, it is desirable that it should be allowed to depart freely either immediately or 
after a reasonable number of days of grace.’’ By Art. 2, “‘A merchant ship which, 
owing to circumstances beyond its control, may have been unable to leave the enemy 
port within the period contemplated in the preceding article, or which was not allowed 
to leave, may not be confiscated. The belligerent may merely detain it on condition 
of restoring it after the war, without payment of compensation, or he may requisition 
it on payment of compensation.” 

On August 4, 1914, war broke out between Great Britain and Germany, and a 
British Order in Council was issued recognizing Art. 1 (supra) conditionally upon 
Germany doing the same within a limited time. Germany did not do so, and the 
Order in Council did not come into operation. 

The G. was a German ship which arrived at Port Said on August 5, 1914, in igno- 
rance that hostilities had broken out between Great Britain and Germany. From 
August 5 to August 14 she was not free to leave, but on the latter date she was in- 
formed that she might do so. She did not leave, and on October 13 the Egyptian 
Government put a crew on board, and on October 16 they took her to sea and con- 
ducted her to a British warship, which seized her as prize and took her to Alexandria. 
On November 5, 1914, Great Britain declared war on Turkey, and on December 18, 
1914, declared Egypt to be a British protectorate. The Egyptian Prize Court de- 
cided that the G. was entitled to detention in lieu of confiscation and that in accord- 
ance with Art. 2 (supra) she should be restored or her value paid to the owners at 
the conclusion of hostilities. 

Held, on appeal, that even if the Hague Convention applied and if the Order in 
Council of August 4, 1914, extended to Egypt, the failure of Germany to concur in 
recognizing Art. 1 prevented Art. 2, so far as it was complementary to Art. 1, from 
coming into operation, that therefore the British Government was entitled to seize 
and detain the G. during the war, and that the appeal must be allowed and an order 
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made merely for the detention of the ship, leaving the ultimate rights of the parties 


to be determined after the war. 

The court made a similar order in the case of the B. 

The D. was a German ship intended for conversion into a ship of war, and she took 
refuge in Port Said on August 2, 1914, on account of the war between Germany and 
France and between Germany and Russia. The Hague Convention does not apply 
to a ship intended for such conversion. The Egyptian Prize Court made an order for 


her confiscation. 
Held, that the order for confiscation was right and the appeal must be dismissed. 


These were three appeals from orders of the Supreme Court for Egypt 
in Prize. The Crown appealed in the cases of the Gutenfels and the 
Barenfels. In the case of the Derfflinger the Crown was the respondent. 

Lord Wrenbury delivered the following considered judgments of the 


Board: 
THE GUTENFELS 


The Gutenfels is a German ship. Bound from Antwerp for Bombay 
and Karachi, she arrived at Port Said in the afternoon of August 5, 
1914, and entered the port while still ignorant (as is now admitted) 
that hostilities had broken out between Great Britain and Germany. 
From August 5 to August 14 she was not free to leave. On August 14 
she was informed that she was free to proceed if she liked. Matters 
so remained until October 13. She never asked for a pass. She was not 
offered one. On October 13, 1914, the Egyptian Government put a 
crew on board, and on October 16 they took her to sea and conducted 
her to H. M. 8. Warrior, which seized her as prize and took her to Alex- 
andria. It is admitted that this was done by arrangement between the 
Egyptian Government and the British Government. 

At the date of these events war had not been declared between Great 
Britain and Turkey, and Great Britain had not declared Egypt to be a 
protectorate. The date of the declaration of war with Turkey was 
November 5, 1914. The date of the declaration of the protectorate was 
December 18, 1914. 

The Egyptian Prize Court has pronounced the ship to have belonged 
at the time of seizure to enemies of the Crown, and to have been seized 
in such circumstances as to be entitled to detention in lieu of confisca- 
tion, and has ordered the ship to be detained by the marshal until 
further order; and has further declared that, in accordance with the pro- 
visions of Article 2 of No. VI of the Hague Conventions, the ship must 
be restored or her value paid to the owners at the conclusion of hostili- 
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ties. From this order the Crown appeals. There is no cross-appeal. 
The Crown contends that the ship ought to be confiscated, or, at any 
rate, that the question whether she ought to be confiscated, or whether, 
on the contrary, she must be restored or her value paid to the owners at 
the conclusion of hostilities, should be left to be determined after the 
war, and that in default of confiscation the order should be for deten- 
tion till further order, with liberty to apply as in the case of The Chile 
(31 The Times, L. R. 3; [1914] P., 212). The respondents, having no 
cross-appeal, cannot contest the order which imposes detention. 

The points which have been argued before their lordships are numer- 
ous. Upon some of them it is unnecessary to pronounce any opinion: 

First, to the Hague Convention No. VI. (which is the relevant Hague 
Convention, and will hereinafter be styled simply the Hague Convention) 
Egypt was not a party. The question has been raised whether, having 
regard to the anomalous position in which Egypt stood, the Hague Con- 
vention applies to Egypt. Their lordships find it unnecessary to de- 
termine this question. They will assume, in favor of the respondents, 
that the Hague Convention does apply to the case before them. 

Secondly. The question has been argued whether Port Said was, 
within the meaning of the Hague Convention, an “enemy port’’— 
that is, a port enemy to Germany. Having regard to the relations be- 
tween Great Britain and Egypt, to the anomalous position of Turkey, 
and to the military occupation of Egypt by Great Britain, their lordships 
do not doubt that it was. In Hall’s International Law, Sixth edition, 
p. 505, the learned author writes :— 

When a place is militarily occupied by an enemy, the fact that it is under his control, 
and that he consequently can use it for the purposes of his war, outweighs all con- 
siderations founded on the bare legal ownership of the soil. 


Their lordships think this to be right. 

Thirdly. A question has been raised whether, in the events which 
have happened, the Hague Convention was operative and binding at 
the date of the events with which the Board are concerned in this case. 
The respondents say that it was. The law officers of the Crown have 
stated in the plainest terms that the British Government abide by the 
Hague Convention and look to Germany to do the same. The British 
Government, by the Order in Council of August 4, 1914, presently men- 
tioned, acted under the Hague Convention. It is unnecessary to deter- 
mine whether the Hague Convention applies or not. Their lordships 
will assume in favor of the respondents that it does. 
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It results that the only question for determination is the construction 
and meaning of the Hague Convention, and that question reduces it- 
self to the decision of a single point, viz., whether Article 2 is, or whether 
any part of it is, obligatory, or whether, if the course referred to as 
“desirable” in Article 1 be not taken, Article 2 has or has not any ap- 
plication to a vessel which finds itself in an enemy port at the commence- 
ment of hostilities, or which, having left its last port of call before the 
commencement of hostilities, enters an enemy port without having 
heard of the hostilities. The respondents contend that it has, the ap- 
pellants that it has not. The question is one of law arising on an inter- 
national document involving a reciprocal obligation performable only 
at the end of the war. If this Board were now to determine this question 
of construction, Germany might hereafter take a different view, and the 
performance of the obligation, as a reciprocal obligation, might become 
impossible. 

The order made by the Egyptian court determines that the ship 
must be restored or her value paid at the conclusion of hostilities. If 
this order were to stand and at the conclusion of hostilities Germany 
maintained that the construction upon which that order is based was 
wrong and refused to restore or pay the value of British ships seized 
and detained by Germany in like circumstances, the performance of the 
obligation as a reciprocal obligation would be impossible unless achieved 


by diplomatic action. In these circumstances the construction for which 
the respondents contend, involving as it does a reciprocal obligation 
performable only at the end of the war cannot at present be fully de- 
termined by their lordships in the absence of knowledge of the future 
attitude of the respective belligerents in that regard. Accordingly they 
think it incompetent to dispose of this question of construction at pres- 


ent. 

It remains to apply the above considerations—subject to the above 
reservations—to the case before the Board. 

On August 4, 1914, an Order in Council was issued recognizing and 
acting upon Article 1 of the Hague Convention, conditionally upon 
Germany within a limited time doing the same. Germany did not do 
so, and the Order in Council did not come into operation. If this Order 
in Council included Egypt, the result of Germany’s refusal to concur was 
that neither Article 1 nor Article 2, so far as it is complementary to 
Article 1, took effect as regards Port Said. If, as their lordships incline 
to think, it did not extend to Egypt, it may, of course, be set out of con- 


632 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


sideration. In either case nothing turns upon this Order in Council, 
except that it evidences the desire of Great Britain to take that which 
the Hague Convention indicated as the reasonable course. Their lord- 
ships do not forget that the respondents placed some reliance upon this 
Order in Council as assisting in the construction which they place upon 
the Hague Convention, but their lordships are unable to accept the view 
that it is of any service for this purpose. Even if at the date of this 
Order in Council Great Britain took a particular view of the construction 
of the Hague Convention, that fact throws no light upon the question 
as to what is, in fact, the true construction. 

On August 5, 1914, the Egyptian Government issued a “ Décision,” 
or decree, similar in some respects to the Order in Council of August 4. 
This granted days of grace to sunset on August 14 to ships of not more 
than 5,000 tons gross. But as the Gutenfels was more than 5,000 tons 
it did not apply to her. 

The facts then are (assuming, as for the purposes of this judgment 
their lordships do assume, that the Hague Convention applies) that 
Article 2, so far as it was complementary to Article 1, never came into 
operation by reason of the fact that as between Great Britain and Ger- 
many the recommendation agreed to by Article 1 failed, by reason of 
the action, or, rather, the inaction, of Germany, to be carried into effect 
by the contracting parties. In these circumstances, there being nothing 
which entitled the Gutenfels to remain in the port (for she had long ex- 
ceeded any such limited right as might arise from a right of passage 
through the canal, assuming that she had such a right), there was noth- 
ing to prevent the Egyptian Government and British Government 
acting as they did, and at the least seizing and detaining her during the 
war, to await at the conclusion of the war the determination of the ques- 
tions above reserved. The order which, in their lordships’ judgment, 
will be right will be an order allowing the appeal, and substituting an 
order in the terms of that in the case of The Chile (supra), leaving the 
ultimate rights between the parties to be determined after the war. 

Their lordships will humbly advise His Majesty accordingly. 

They think that each party should bear his own costs of this appeal. 


THE BARENFELS 


This vessel, bound from Hamburg and Antwerp to Colombo, Madras, 
and Calcutta, arrived at Port Said on August 1, 1914, and was still there 
on August 4 and 5. Except that she was in Port Said before and at the 
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commencement of the war, the relevant facts are identical with those in 
the case of the Gutenfels. This case is governed by the decision in the 
Gutenfels, and their lordships will humbly advise his Majesty that the 
same order should be made. 


THe DERFFLINGER 


This vessel showed by her build that she was intended for conversion 
into a warship. The Hague Convention therefore does not apply (see 
Article 5). She passed through the canal, and arrived at Port Said 
on August 2 on a voyage from Yokohoma to Bremen. Her log contains 
the following entries 

“1914, August 2: arrived Port Said. The journey cannot be continued 
on account of the war.” 

“August 3; passengers and baggage landed.” 

Under the International Suez Canal Convention of 1889 she was en- 
titled to use the canal for the purposes of passage. She had used it, and 
the above entries show that her voyage of passage was over; that her 
journey was, in her view, rendered abortive by reason of the war, and 
that she had accordingly landed her passengers and cargo. Port Said 
was, on August 2 and 3, a neutral port. The war which caused the dis- 
continuance of the ship’s voyage was the war between Germany and 
France and that between Germany and Russia. When war broke out 
on August 4 between Germany and Great Britain the vessel was lying 
in Port Said, not in exercise of a right of passage, but by way of user 
of the port as a port of refuge. Under these circumstances the Canal 
Convention had ceased to be operative and she was not entitled to any 
protection. The ship was a German ship lying in an enemy port, and 
was a ship to which the Hague Convention did not apply. 

If any justification were necessary for the subsequent acts of the Egyp- 
tian and British Governments, it is found in the fact that the ship, while 
lying in the port, was using her wireless for communicating information 
to the German warships the Goeben and the Breslau. In their lordships’ 
opinion, the order for her confiscation was right, and this appeal should 
be dismissed. The order should be varied, however, so as to run “and 
as such or otherwise subject and liable to confiscation and condemned 
the said ship as good and lawful prize seized on behalf of the Crown” 
and in other respects should be in the form of the order under appeal. 
Their lordships will advise his Majesty accordingly. The appellants 
will pay the costs of the appeal. 
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THE PINDOS. THE HELGOLAND. THE ROSTOCK 
Judicial Committee of the Privy Council 
Decided April 13, 1916 
(The Times Law Reports, Vol. 32, p. 489) 


The Suez Canal Convention of 1888 is not applicable to ships using Port Said 
not for the purpose of passage through the canal or as one of its ports of access, but 
as if it was a neutral port in which to seclude themselves for an indefinite time in 
order to defeat belligerents’ rights of capture, after abandoning any intention there 
may have been to use the port as a port of access in connection with transit through 


the canal. 


These were appeals from three decrees of his Britannic Majesty’s 
Supreme Court for Egypt in Prize of February 17, 1915. 

Lord Sumner in delivering their Lordships’ judgment said: These 
are three appeals from three decrees of his Majesty’s Court of Prize 
in Egypt condemning these vessels as lawful prize. In view of the fact 
that reliance was placed on immunities alleged to be claimable under 
international conventions no objection has been raised, such as was 
raised in The Méwe (31 The Times L. R., 46; [1915] P., 1), to the presence 
of enemy owners to be heard before their lordships on appeal. 

The steamship Pindos is a steamship of 2,933 tons gross, which be- 
longed to the Deutsche Levant Linie, of Hamburg. In the course of a 
round voyage from Antwerp to eastern Mediterranean ports she entered 
Port Said at 2 a. m. on August 1, 1914. Her next port would have been 
on the Syrian coast. Through her agents at Port Said she “received 
orders not to proceed until further instructions.”’ She discharged her 
Port Said cargo and continued to lie in her berth. On August 14 the 
captain was informed by the authorities that he was free to sail and 
would receive a pass, if he would call for it at the port-office. This 
he did not do, having been informed by someone, but inaccurately, that 
the harbor of Port Said had been declared neutral. In fact, by that date 
Egypt was in a state of hostility de facto to the German Empire. On 
August 22 a pass for Beirut was actually delivered to him. He says that 
he doubted its validity—which, in truth, he had no grounds for doing— 
but, since he was advised by his agents to stay in Port Said as it was a 
neutral port, his reasons for staying there are clear. 
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On October 15 he was taken outside the limits of Port Said and of 
territorial waters in charge of persons appointed for the purpose by the 
Egyptian authorities, and then was captured by H. M. 8. Warrior in 
latitude 31° 2414’ north and longitude 32° 2034’ east. Upon these facts 
a decree of condemnation as prize was pronounced in his Majesty’s 
Supreme Court for Egypt in Prize on February 17, 1915, from which 
this appeal is brought. 

The steamship Helgoland is a steamship of 5,666 tons gross, which 
belonged to the Norddeutscher Lloyd, of Bremen. On July 29, 1914, 
she entered the Suez Canal bound with general cargo from Singapore 
to Rotterdam and Bremen, and reached Port Said on July 30. Her 
captain had made preparations to continue his voyage and leave Port 
Said on July 31, but on his arrival he received instructions from his 
owners to stay there. He recorded in his log on that day “German 
mobilization,”’ and on August 17 and 18 he paid off a large number of his 
crew. A pass was offered to him in the same way as to the captain of 
the Pindos, but he did not avail himself of the offer. Another was 
actually delivered also as in that case, of which, though it was valid, 
no use was made. The reason for this again was that the captain, on 
the same pretext, had definitely decided, in accordance with his owners’ 
instructions, to stay where he was. Subsequently the Helgoland also 
was taken outside Egyptian territorial waters by persons employed by 
the Egyptian authorities, and there captured by H. M. 8. Warrior on 
October 15 at about the same place. She was duly condemned as prize 
on February 17, 1915. 

The Rostock was a steamship of 4,957 tons gross, which belonged to 
the Deutsche-Australische Dampfschiffsgesellschaft, of Hamburg. She 
came through the Suez Canal from eastern ports with general cargo 
bound, no doubt, for a home port, and arrived at Port Said on July 31 
and began to discharge such part of her cargo as was deliverable there. 
While doing so her captain received a cablegram from his owners at 
Hamburg to wait further orders. His log records on August 1: “In 
order to protect ship and cargo from the attacks of the enemy, shall 
remain until further notice in Port Said as the harbor is neutral.”” On 
August 17 to 19 the ship discharged her cargo of frozen meat. After 
July 31 the captain received no further communication from his owners. 
He was treated by the Egyptian authorities in respect of the offer of a 
pass, the actual delivery of a valid pass subsequently, and the removal 
of his ship outside Egyptian territorial waters, exactly as the captains 
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of the Pindos and the Helgoland were treated. He behaved in the same 
way and for the same reasons. The Rostock was captured by the Warrior 
on October 15, and was condemned as prize on February 17, 1915. 

The claimants in their petitions formally relied on what in each case 
were substantially the same defences, namely: (1) the benefit of the 
sixth Hague Convention of 1907, Articles 1 and 2; (2) the benefit of 
Article 4 of the Suez Canal Convention of 1888, confirmed by Article 6 
of the Anglo-French Agreement of 1904; (3) the formal invalidity and 
the practical inefficiency of the passes which were offered by the Egyp- 
tian authorities; (4) considerations of equity and natural justice arising 
out of the circumstances under which the ships were ejected from Egyp- 
tian waters. 

Of these points the first has already been dealt with sufficiently by 
their lordships in the case of The Gutenfels (32 The Times L. R., 433)? 
and the third in that of The Concadoro (32 The Times L. R., 465). Of 
the second all that need be said is this: Whatever questions can be raised 
as to the parties, to and between whom the Suez Canal Convention, 1888 
is applicable, and as to the interpretation of its articles, one thing is 
plain, that the convention is not applicable to ships which are using 
Port Said not for the purposes of passage through the Suez Canal or as 
one of its ports of access, but as a neutral port in which to seclude them- 
selves for an indefinite time, in order to defeat belligerents’ rights of 
capture, after abandoning any intention there may ever have been to use 
the port as a port of access in connection with transit through the canal. 
Those responsible for the ships took their course deliberately, and took 
it before August 14. The captains appear, as was only natura!, to have 
consulted together and to have acted in concert. In the case of the 
Helgoland, her owners in Bremen, doubtless well-informed persons, as 
early as Thursday, July 30, 1914, if not earlier, were so assured, though 
no ultimatum had then been issued, that Germany would shortly be 
at war, and England and Egypt would be neutral, that they ordered her 
captain to stop in Port Said instead of trying to reach a Turkish, a Greek, 
an Italian, or an Austrian port. It is no light responsibility to stop a ship 
of over 5,000 tons with general cargo in mid-voyage for an indefinite 
period, and thus to imperil insurances alike on ship and cargo, and to 
incur heavy expenses and probably heavy claims from cargo-owners as 
well; but this responsibility was taken. Their lordships are of opinion 

! Printed in this JoURNAL, p. 629. 
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that the evidence amply justified the decision of the prize court in each 
case, that the ships were using Port Said simply as a port of refuge, and 
therefore without any right or privilege arising out of the Suez Canal 
Convention, 1888. Hence their expulsion by the Egyptian authorities, 
when it had become plain that they would not leave of themselves, af- 
fords no answer to the claim for condemnation in natural justice, or eq- 
uity, or law. In view of their common election to remain, no distinction 
can be drawn between the ships which had used the canal and the Pin- 
dos, which never meant to use it at all. By August 14 liability to capture 
and condemnation had accrued in each case, and no circumstance then 
existing or arising thereafter annulled that liability. The general ques- 
tion of costs has been dealt with in the case of The Zamora (32 The Times 
L. R., 436).° 

Their lordships will humbly advise his Majesty that in each of these 
three cases the appeal should be dismissed with costs. 

The orders should in each case be varied, however, so as to run, “and 
as such or otherwise subject and liable to confiscation and condemned 
the said ship as good and lawful prize seized on behalf of the Crown,” 
and in other respects should be in the form of the orders under appeal. 


THE CONCADORO 
Judicial Committee of the Privy Council 
Decided April 14, 1916 
(The Times Law Reports, Vol. 32, p. 465) 


A pass offered under Art. 1 of the Sixth Hague Convention of 1907 is not invalidated 
by its being offered on manifestly reasonable conditions. 

In Art. 2 of the same convention the expression ‘force majeure,’’ with regard to the 
inability of a vessel to leave an enemy port within the days of grace, refers to some- 
thing which renders the vessel unable to leave the port, and it does not include the 
circumstance that the master has not been provided by the owners with sufficient 


financial resources to continue his voyage. 


This was an appeal from a judgment of the Supreme Court for Egypt 
in Prize of March 23, 1915. 

Lord Parmoor, in delivering their lordships’ judgment, said:—The 
steamship Concadoro is an Austrian vessel (1,813 tons gross and 1,198 
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tons net register), registered at Trieste. On August 1, 1914, the Con- 
cadoro left the port of Cardiff under charter to Messrs. D. L. Flack and 
Son, with a cargo of patent fuel destined for consignees at Port Sudan. 
She arrived at Port Said on August 18, 1914, her master being ignorant 
that war had broken out between Great Britain and Austria-Hungary. 
Owing to the outbreak of war, the master was not provided by the 
managing owner with funds to enable him to continue his voyage, and 
decided to remain at Port Said, fearing to put to sea lest he should be 
-aptured by British men-of-war. The master says that he believed Port 
Said to be a neutral port. Their lordships have already found that Port 
Said was not at this date in fact a neutral port, and that, under the Suez 
Convention, the ships of belligerents had no right to make it a port of 
refuge (The Gutenfels, 32 The Times L. R., 433).' It is only because 
Port Said has at the said date to be regarded as an enemy, and not a 
neutral, port, that the appellants are able to found their case on the 
application of Articles 1 and 2 of the Hague Convention No. 6 of 1907, 
assuming for the purposes of the appeal that the Hague Convention ap- 
plies, as their lordships have done in other appeals from the Egyptian 
court. 

Immediately on arrival the Concadoro came under the general pre- 
cautionary order issued by the General Officer Commanding British 
troops, that no enemy vessel was to enter the canal. The Concadoro 
was free to return to the Mediterranean. On September 22, 1914, the 
master of the Concadoro was offered a safe-conduct to Port Sudan, and 
thence to Basra, on the terms comprised in the following: 

Sir,— 

I am instructed to inform you as follows: 

The coal cargo of the Concadoro being required at Port Sudan, you are requested 
to proceed to that port and discharge it to the consignees’ order. 

If you will agree to do so, the Egyptian Government is authorized by the British 
Foreign Office to grant you a safe-conduct to the said port, and from thence to the 
port of Basra, a neutral port, on the following conditions: 

1. The Concadoro must leave Port Said on or before September 27, and must pro- 
ceed direct to Port Sudan, arriving there not later than six days from date of departure 
from Port Said. 

2. She must discharge without delay the 1,900 tons of patent fuel to the consignees, 


Messrs. Contomichalos, Darke, and Co., and 48 hours after completion must leave 
Port Sudan for the neutral port named above. 
3. The Concadoro will be liable to capture in the event of any infringement of the 
foregoing conditions. 
1 Printed in this JouRNAL, p. 629. 
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You are requested to give me a written answer to this letter as soon as possible, 
and, in the event of your acceptance of the conditions named, you will be good enough 
to apply to this office for the safe-conduct referred to, at the same time informing me 
of the date and time you propose to enter the canal. 


(Signed) C. E. D. TRELAWNEY, 
Captain of Port. 


On September 23 the master replied: 


I beg to thank you for your letter of the 22nd, but in reply I regret to inform you 
that, on account of the present political situation, I cannot see my way to undertake 
the voyage to Port Sudan before the end of hostilities. I can only deliver the cargo 
here against original bill of lading and signature of bond with deposit for general 


average. 


Their lordships would not desire to place undue weight on this letter, 
but the claim of the master not to prosecute the voyage to Port Sudan 
before the end of hostilities in substance amounts to a claim to use Port 
Said as a port of refuge. It is material that at this date the master of the 
Concadoro had received an offer by the consignees of the cargo to advance 
the sum of £530 for the canal dues and disbursements at Port Said. On 
October 22 the Concadoro was taken out to sea, under instructions from 
the Director-General to the Port and Lights Administration of Egypt, 
and steered northwards towards a British destroyer which was lying 
outside the harbor. The vessel was boarded by officers and crew of the 
destroyer, brought back to the point from which she had started in the 
morning, and was then taken over by a crew from H. M. S. Warrior. 
The next day the Cancadoro, in charge of a crew from the Warrior, 
left Port Said for Port Sudan. The cargo was discharged at Port Sudan 
and the Concadoro was taken to Alexandria, where she arrived on Novem- 
ber 17. The Concadoro was subsequently condemned as an enemy ship 
properly seized as prize, and this appeal is against the order for condem- 
nation. 

On the hearing of the appeal two arguments were urged on behalf 
of the Concadoro as differentiating her case from that of the other appeals 
from his Britannic Majesty’s Supreme Court of Egypt in Prize, which 
had come before their lordships. In the first place, it was argued that 
the words in Article 1— 


il est désirable qu’il lui soit permis de sortir librement, immédiatement ou aprés 
un délai de faveur suffisant, et de gagner directement, aprés avoir été muni d’un lais- 
sez-passer, son port de destination ou tel autre port qui lui sera désigné. 
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entitled the master to receive a pass, and more than that a wholly un- 
conditional pass, direct to the port of destination or any other port 
indicated, and that by reason of the conditions attached to the offer 
made on September 22, 1914, the safe conduct was not a proper pass 
within the meaning of Article 1. Their lordships agree with the view of 
Mr. Justice Grain, that the conditions attached in the circumstances 
were manifestly reasonable. The conditions were that the master of 
the Concadoro should discharge his cargo at the port to which it was 
consigned, arriving there after the allowance of a sufficient time for the 
voyage from Port Said; that she must discharge her cargo without delay, 
and that 48 hours after completion she must leave Port Sudan for Basra, 
a neutral port, to which the master had originally intended to proceed 
after discharging the cargo at Port Sudan. Their lordships hold that 
manifestly reasonable conditions do not invalidate a pass offered under 
Article 1. To adopt so narrow a construction of the article would, in 
their opinion, unduly restrict the benefits intended to be conferred for 
the protection of mercantile international operations undertaken in 
good faith and in process of being carried out before the outbreak of 
hostilities. 

In the second place, it was argued that the inability of the master 
to procure the necessary funds for his voyage brought the Concadoro 
under Article 2, and that she was unable to leave the enemy port within 
the days of grace “par suite de circonstances de force majeure.”’ In 
their lordships’ opinion this contention cannot be maintained. The 
force majeure contemplated in the article is one which renders the vessel 
unable to leave the port, and cannot be construed to include the cir- 
cumstance that the master has not been provided by the owners with 
sufficient financial resources to continue his voyage. Moreover, in the 
present case the master of the Concadoro was offered a loan of £530, 
which was a sufficient sum to enable him to pay the charges at Port 
Said and of the Suez Canal and to take his vessel to Port Sudan. 

Their lordships are of opinion that the order appealed against was 
properly made, and will humbly advise his Majesty that the appeal 
be dismissed, with costs. The order should be varied, however, so as 
to run ‘‘and as such or otherwise subject and liable to confiscation and 
condemned the said ship as good and lawful prize seized on behalf 
of the Crown,’’ and in other respects should be in the form under 


appeal. 
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THE ALWINA 
British Prize Court 
Decided May 5, 1916 
(The Times Law Reports, Vol. 32, p. 494) 


Where a neutral vessel with false papers has been engaged in carrying contraband 
intended to be delivered to enemy agents or enemy vessels of war, but that intention 
has been frustrated or abandoned and the goods have been sold and delivered to other 
buyers, the vessel if captured and seized as prize on the return voyage is not liable 


to confiscation. 


The facts are stated in the judgment. 

The President, in giving judgment, said: 

The 8. 8. Alwina is a neutral vessel of Rotterdam and the property 
of a Dutch company. She was seized at Falmouth. The claim of the 
Crown as it appears by the writ is that the ship should be condemned 
as prize on the ground or grounds that at the time of seizure she was on 
her return passage from taking a direct part in hostilities and supplying 
or attempting to supply coals to warships, or to the naval forces of the 
enemies of the Crown, or otherwise being in the employment of the 
enemies of the Crown in violation of the neutrality of the ship. 

Before considering and applying the law by which the case must be 
governed, it is essential to find the facts, and to determine the nature 
of the conduct of the vessel and her owner and master in relation to the 
voyage which it is alleged rendered her subject to seizure and confisca- 
tion on her return passage. She belonged to the Holland Gulf Stoom- 
vaart Maatschappij, of Rotterdam. The managing directors were the 
firm of Jos. de Poorter, of Rotterdam, of which firm Jos. de Poorter, a 
Dutch subject, was the sole partner. De Poorter acted throughout as 
her owner; and he will hereinafter be so described and treated. 

The vessel was a steamship of a tonnage of 1,115 tons gross and 660 
net. Her speed was 8-9 knots, with a consumption of fuel of about 9 
tons a day. She carried a crew of about 17 hands. She was a cargo boat 
and had no accommodation for passengers. Until the outward voyage 
to be referred to, she had been employed in a western European trade 
chiefly between Holland, England and France. 

But suddenly, and without any previous negotiations of which the 
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court has been given any information, on October 16, 1914, her owner 
entered into, or purported to enter into, a time charter with a firm 
described as Messrs. A. M. Delfino y Hermano, of Buenos Aires, at 
£700 per month, “to be employed in such lawful trades between any 
port or ports in the United Kingdom and/or Continent of Europe and 
America (not West) and back finally to a neutral and safe port of 
America (not West) or Europe as charterers or their agents shall direct.” 

Apparently the charterparty was signed at Rotterdam. 

It was signed by De Poorter, and it was also subscribed with the name 
of the firm of Delfino y Hermanos, the charterers. By whom the name 
of the latter was signed is not known. 

There appears to be a firm of the name of A. M. Delfino y Hermanos 
who carry on business at Buenos Aires as shipping agents, and they 
have acted for (amongst other shipowners) the Hamburg South America, 
and the North German Lloyd Lines. But it may be stated at once that 
in the transactions relating to this vessel and her charter and voyages 
there is no trace in the evidence, except in name only, of any such firm, 
or of anything done by it, or any person representing it, from first to 
last. 

The charterparty was in evidence, and can be referred to. Under 
it (clause 3) the charterers were to provide and pay for coals, port charges, 
pilotages, loading and unloading expenses, &c. They were to pay for 
the hire in cash two-monthly in advance (clause 5). They had to furnish 
the master with all requisite instructions and sailing directions from 
time to time (clause 15). And they agreed to insure the steamer against 
all war risks for £17,000 (clause 22). 

The steamer left Rotterdam on October 19, bound for Newport 
(South Wales). 

On the same day de Poorter was apparently in this country. He 
bought a cargo of Welsh steam coal (about 1,500 tons) on that date from 
Messrs. Agius and Co., coal merchants, at Newport, to be shipped on 
the vessel f. o. b. 

In his answer to interrogatories, de Poorter deposed that payment 
for the coal was received from Delfino y Hermanos on or about the same 
day. This was a bare statement without any particulars. There was 
no evidence or trace of any such payment. 

On October 21 de Poorter made a declaration before a commissioner 
in London that he had made all necessary inquiries as to the ultimate 
destination of the coal shipped by him on the vessel, and that it was 
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not intended for consumption “in any state at present at war with his 
Majesty.” 

On the next day (October 22) the vessel arrived at Newport. 

In due course she loaded 1,606 tons of steam coal. She also took on 
board 43 tons of bunker coal to add to the 100 tons already in her 
bunkers. This was only a comparatively small portion of the fuel re- 
quired for a voyage to Buenos Aires. The bill of lading was given on 
October 26. The port of delivery was Buenos Aires, and the consignees 
were Messrs. Delfino y Hermanos or their assigns, who were to pay 
freight “‘as per arrangement.’”’ There were three bills of lading in the set. 
None was produced except the captain’s copy. The vessel was cleared 
from Newport as for Buenos Aires, and sailed on October 27. In the 
crew list from Newport a person named L. A. van Dongen appeared 
as “steward.”’ In the crew list from Rotterdam this man’s name does 
not appear at all, although he shipped there. In the wage and provision 
list later, he is entered as “passenger.’”’ This man, it was suggested, 
was on board as a supercargo; and there was evidence of this, which 
was not contradicted. On November 6 the vessel arrived at Teneriffe, 
on the alleged voyage towards Buenos Aires. She could not get to her 
alleged destination of course. without replenishing her bunkers. The 
master found it impossible to get coal for that purpose. He tried through 
de Poorter. The charterers whose duty it was to supply the coal do 
not appear to have been disturbed by any appeals to provide it. For 
some reason (unexplained because no evidence was forthcoming for the 
owner, charterers, or master) the master did not venture to deplete his 
cargo even to the extent of giving his steamer the necessary fuel for the 
rest of the voyage, although the cargo coal was supposed then to have 
been the property of the steamer’s charterers. 

The vessel remained at Teneriffe (Santa Cruz) until the end of De- 
cember. Almost immediately after her arrival there the master dis- 
covered that he was suspected of having on board coals for German 
cruisers. According to a statement he made to Admiral de Robeck, 
he and the crew also after they reached Teneriffe had come to the con- 
clusion that the probable object of the voyage was to coal a German 
warship. De Poorter wrote to the British Consul-General at Rotterdam 
later that the consignees (Messrs. Delfino) gave instructions direct 
to the master. No evidence of any such instructions was given to the 
court. Probably by reason of the failure to obtain bunker coal de 
Poorter instructed the Master by cable about November 25 that the 
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hire had not been paid, that the charter had therefore been cancelled, 
and that he should sell the coal. Various attempts were made to sell 
it. A contract seems to have been made through Van Dongen to sell 
to a Spaniard. The log of the vessel has two pages (pp. 55 and 56) 
missing, which would have contained entries from November 23 to 
December 11. Ultimately the coal was sold on December 19 to British 
merchants, Messrs. Hamilton and Co. Terms were made that a certain 
quantity should be left for bunkering purposes. It is unnecessary to 
point out in detail the inconsistent and uncorroborated accounts given 
in the correspondence and the answers to interrogatories of alleged 
arrangements made between de Poorter and Delfino y Hermanos about 
the voyage, the payment of the hire, the cancellation of the charterparty, 
the sale of the coal and so forth. They were worthless and wholly 
unreliable. Van Dongen left the vessel at Teneriffe. The court 
was not informed what became of him. While still in the ship, he 
appears to have advanced the master some money for expenses. 
The latter described him in a letter written in Dutch as “old char- 
terer’s agent”? (in English and in inverted commas); and in others 
as the “passenger we have on board,” and “our time charterer.” 
Whether he was a Dutchman or German was left in doubt. Whether 
he was acting for de Poorter or Delfino, or both, can only be a matter 
of conjecture, but that his part in the transaction was not an honest 
commercial one is obvious. 

The cargo was delivered in due course by the master to Hamilton and 
Co. and was paid for by them. It was declared by the master at the 
time of the sale to have been the property of de Poorter. 

The vessel left Teneriffe on December 30 for Madeira for orders. She 
was boarded by British naval officers off Funchal on January 2, 1915: 
and her papers were examined. The Admiral ordered her to go to 
Gibraltar for further examination, accepting the undertaking of the 
master to take her there, as there was no accommodation for a prize 
crew. She arrived at Gibraltar on January 6, 1915, and was again 
boarded by British naval officers; her master and the papers were further 
examined. The boarding officer signed a certificate as follows on Jan- 
uary 7: 

I hereby certify that I have examined the papers and questioned the master of the 
ship about his cargo, he having been sent in to this port by H.M.S. Argonaut for 
further examination. I have reported to the S8.N.O. all details, and have given the 


said master permission to proceed to sea. 
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The ship accordingly proceeded to sea on a voyage to Huelva pursuant 
to orders from her owner to load a cargo of sulphur ore, shipped by the 
Rio Tinto Company (Limited), and consigned to the Netherlands 
Government on behalf of the purchasers—the Centrale Guano Fab- 
rieken at Rotterdam. The charterparty had been arranged by de 
Poorter at Rotterdam. It was dated December 31, 1914, and was made 
between his company and the Centrale Guano Fabrieken. The bill of 
lading was dated January 10, 1915. 

The ship called at Falmouth, arriving on January 20. The authorities 
at the port seem at first to have suspected the cargo of sulphur; but 
on the 23rd the seizure was made on the grounds already referred to as 
having been set out in the writ. 

I may briefly state that another ship of the same type belonging to 
the same owner, the Josephina, carrying coals from Cardiff to Buenos 
Aires, under a similar charterparty between de Poorter and Delfino, 
started a few days before the Alwina and got to various places on the 
South American coast, and was finally captured and condemned by the 
prize court of the Falkland Islands for carrying contraband, viz., coal, 
with the object of coaling German war vessels. Neither de Poorter nor 
Delfino nor the ship’s master appeared in those proceedings. The 
material question of fact is the character of the outward voyage on which 
the Alwina was engaged up to the time when she discharged the coal 
at Teneriffe. Mr. Bateson claimed that the evidence established that 
the vessel was taking a direct part in the hostilities; or that she was 
under the orders or control of an agent placed on board by the enemy 
government; or was in the exclusive employment of the enemy govern- 
ment; or that she should be regarded and treated on these grounds as an 
enemy vessel under Article 46 of the Declaration of London as adopted 
by the British Orders in Council. In any event, he contended that if 
she was to be regarded as a vessel engaged in carrying contraband to 
the enemy, she could be captured on her return voyage and condemned 
for her offence on the outward voyage. In my view there is no evidence 
which would warrant the court in finding that the vessel came within 
either of the categories specified in Article 46. It may be noted that 
the words ‘in the exclusive employment of the enemy government” 
in head III were in the official French “‘affrété en totalité par le Gou- 
vernement ennemi.”’ 

The correct finding, in my view, is that the vessel, being a neutral 
vessel, was carrying contraband—namely, coal, intended to be delivered 
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to enemy agents, or enemy vessels of war encountered on the voyage; 
and that she was so carrying the contraband with false papers, with a 
suspicious supercargo, with a false destination, and in circumstances 
amounting to fraud in regard to belligerents. It matters not for the 
purpose of this decision who acted for Delfino y Hermanos, the alleged 
charterers, and consignees and purchasers, if anyone did. Their name 
may have been used with their consent by de Poorter for his own pur- 
poses, and for his sole profit, or for the joint profit of both. What is 
clear is that de Poorter, the shipowner himself, was an active party 
in the attempt to convey the contraband to the enemy by the false 
and fraudulent tricks and devices which were adopted. 

On that finding, the matter of law for decision is whether the Alwina 
was subject to confiscation at the time of her seizure at Falmouth. 
The general rule which has been acted on is that when a neutral vessel 
carries contraband goods they are confiscable if captured in delicto; 
and that the vessel also if it belongs to the same owner, or if the owner 
has been implicated in a transaction veiled over with false papers or 
other deceitful devices, is subject to the same penalty. But when the 
goods have been deposited at the port or place of destination, the ship 
and cargo on the return voyage are exempt from the penalty (vide The 
Imina, 3 C. Rob., 167). But exceptions were made at the beginning 
of last century, where the outward voyage was made under false papers 
or with a false destination, or in circumstances where the voyage had 
been conceived and contrived so as to deceive and practise a fraud on a 
belligerent. In those latter cases the vessel and cargo have been held 
to be affected on the return voyage also. 

It was, however, strenuously argued that, according to the law of 
nations, as now understood, the vessel and her cargo on the return 
voyage are free from the risk of capture for the carriage of contraband 
goods on the outward voyage, however that voyage was conceived or 
carried out. 

In one aspect of the present case no question relating to the law appli- 
able to the return voyage would arise. In the other it would. The 
aspect first referred to is this: The original intention of the owner was 
to carry contraband goods, and deliver them, to the enemy. That 
intention continued until the vessel failed to obtain bunker coal at 
Teneriffe, and possibly until the sale to Hamilton and Co. But, in 
fact, the goods were never carried or delivered to the enemy at all. On 
the contrary, they were sold and delivered to a British firm, though 
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that course was, no doubt, forced upon the vendor. In those circum- 
stances could any penalty afterwards attach to the ship arising out of 
the original intention and its attempted performance? The terms 
“offence” and “penalty” have often been used in reference to the 
carriage of contraband goods, and their use does no harm so long as it 
does not produce confusion of thought. But it must be borne in mind 
that neutral merchants have the right to supply the enemy with such 
goods, subject only to the risk of losing their property. An “offence”’ 
in that sense is clearly committed from the beginning of the voyage 
and continued as long as it is in process of being carried out. But, 
according to the principles of prize law, if the intention and voyage 
have been clearly abandoned before seizure or capture, the offence is 
dissipated and purged, and neither the cargo nor the carrying instrument 
is subject to the penalty of confiscation, the delictum being over. A 
similar principle applies where vessels have intended to run a blockade. 
Two cases may be referred to in illustration of the application of the 
doctrine in reference to blockade and contraband respectively even 
where the voyage has been abandoned, or its character changed, by 
force of circumstances outside the voluntary intention of those responsi- 
ble for the vessel and goods. Both were decided by Sir William Scott 
in 1807. They are: The Lisette (6 C. Rob., 387) and The Trende Sositre 
(6 C. Rob., 390, note). In the latter case, the vessel was carrying contra- 
band goods to the Cape of Good Hope while it was Dutch, but was not 


captured as prize until after it had been surrendered and became a 
British possession—Sir William Scott in his judgment said: 


If the port had continued Dutch, a person could not, I think, have been at liberty 
to carry thither articles of a contraband nature, under an intention of selling other 
innocent commodities only, and of proceeding with the contraband articles to a port 
of ulterior destination. But before the ship arrives, a circumstance takes place which 
completely discharges the whole guilt. Because from the moment when the cape 
became a British possession, the goods lost their nature of contraband. They were 
going into the possession of a British settlement; and the consequence of any pre- 
emption that could be put upon them would be British pre-emption. It has been 
said that this is a principle which the court has not applied to cases of contraband; 
and that the court, in applying it to cases of blockade, did it only in consideration 
of the particular hardships consequent on that class of cases. But I am not aware of 
any material distinction; because the principle on which the court proceeded was, 
that there must be a delictum existing at the moment of seizure to sustain the penalty. 
It is said that the offence was consummated by the act of sailing, and so it might be 
with respect to the design of the party, and if the seizure had been made whilst the 
offence continued, the property would have been subject to condemnation. But when 
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the character of the goods is altered, and they are not longer to be considered as 
contraband, going to the port of an enemy, it is not enough to say that they were 
going under an illegal intention. There may be the mens rea, not accompanied by 
the act of going to an enemy’s port. I am of opinion, therefore, that the same rule 
does apply to cases of contraband, and upon the same principle on which it has been 
applied in those of blockade; I am not aware of any cases in which the penalty of 
contraband has been inflicted on goods not in delicto, except in the recent class of 
cases respecting the proceeds of contraband carried outward with false papers But 
on what principle have those decisions been founded? On this, that the right of 
capture having been defrauded in the original voyage, the opportunity should be 
extended to the return voyage. Here the opportunity has been afforded till the 
character of the port of destination became British. Till that time the liability 
attached; after that, though the intention is consummated, there is a material defect 
in the body and substance of the offence, in the fact, though not in the intent. I am 
of opinion that it is a discharge, and a complete acquittal, that long before the time 
of seizure these goods had lost their noxious character of going as contraband to an 


enemy’s port. 


The same principle has been adopted and acted upon in the most 
recent wars by the prize courts of other countries. In the case of the 
Lydia, tried in 1906 in the course of the Russo-Japanese War, the de- 
cision of the Prize Court of Sasebo, and of the Higher Prize Court of 
Japan on appeal, proceeded on the ground that a ship transporting 
contraband of war to an enemy port was liable to confiscation, so long 
only as her intention to proceed to such a port had not been abandoned 


at the time of the capture (Takahashi’s Jnternational Law, pp. 674-682). 

In the case of the Rincluden (1905) the Prize Court at Sasebo found 
that the ship had intended to take contraband goods to Vladivostok— 
an enemy naval base—and also that her papers were false. Neverthe- 
less, as the result of the court’s investigation was that the ship had ac- 
tually abandoned her first object of going to Valdivostok at the time 
of capture, and was steaming for a Japanese port to deliver the goods 
there, the court released the ship and cargo (Takahashi, p. 741). The 
Sishan is also an instance of an original intention which was abandoned 
before capture—of running a blockade and delivering contraband goods 
at a blockaded port (Takahashi, p. 742). 

It will be observed also from the authorities, and from the provisions 
of the Declaration of London as modified and adopted, in reference 
to the outward voyage of contraband cargo, and the effect upon the 
ship’s homeward voyage if false papers were carried on the outward 
voyage, that the assumption has always been that the contraband goods 
have been captured in delicto while on the intended voyage to the enemy 
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destination; or, in the case of a capture of a vessel on her return or home- 
ward voyage, that the contraband goods had actually been delivered 
to the enemy or carried to the enemy destination. On this aspect of 
the present case, I am of opinion that the result, according to the princi- 
ples and rules of international law, is that as the original intention to 
earry and deliver the contraband goods to the enemy had been frustrated 
and abandoned, and the goods themselves had been sold and delivered 
to other buyers before the vessel was seized, the vessel had become 


freed from any liability to confiscation. 

If this conclusion should be brought to the examination of the tribunal 
of appeal, and should not meet with approval, it may be necessary to 
consider the case in its other aspect. The question argued is of sub- 
stantial practical importance. It is whether according to international 
law as now understood, and as it should be administered in this court, 
a vessel which may have been subject to capture and confiscation for 
carrying contraband goods on an outward voyage remains subject 
to capture and confiscation upon the return voyage if on the outward 
voyage the ship carried false papers, or had a false destination, or was 
otherwise engaged in a deceptive and fraudulent transaction for the 
purpose of defeating legitimate belligerent rights. It will be remembered 
that in his judgment in The Trende Sostre (supra) Sir William Scott 
referred to the recent class of cases respecting the proceeds of contra- 
band carried outward with false papers. The reported cases of that 
class commence about 1800 (see The Nancy, 3 C. Rob., 122). A couple 
of years later (1802) the Lords Commissioners of Appeal in Prize Cases 
lent their high authority to the legal proposition that the carriage of 
contraband outward with false papers would affect the ship as well as 
the return cargo with condemnation (see The Rosalia and The Elizabeth, 
mentioned in a note to the Table of Cases in front of Vol. 4 of C. Rob.). 
On reference to the record it will be seen that The Rosalia has sailed 
outward from Hamburg in June, 1798, with contraband under a fraudu- 
lent destination to Tranguebar, but being actually destined to the Isle 
of France when she delivered it. The vessel was captured on May 25, 
1799, on a return voyage from the Isle of France to Hamburg. Both 
the vessel and the cargo (said to have been the proceeds of the outward 


voyage) were condemned. 

As to The Elizabeth, the record shows similarly that she sailed outward 
from Hamburg in 1798 and carried contraband to the Isle of France, 
where it was delivered, whereas her papers falsely showed a destination 
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to Tranguebar. She was captured on March 29, 1799, on the return 
voyage from the Isle of France to Hamburg. In this case also both the 
vessel and cargo were condemned. 

Subsequently the Lords of Appeal in The Baltic in 1809 (1 Acton, 25) 
and in The Margaret in 1814 (1 Acton, 333) regarded the matter as 
settled, even if the return cargo did not represent the proceeds of the 
outward contraband. Sir William Grant who presided and delivered 
the judgment in The Margaret said: 


The principle upon which this and other prize courts have generally proceeded to 
adjudication in cases of this nature [that is, where there were false papers] appears 
simply to be this, that if a vessel carried contraband on the outward voyage, she is 
liable to condemnation on the homeward voyage. It is by no means necessary that the 
cargo should have been purchased by the proceeds of this contraband. Hence we must 
pronounce against this appeal, the sentence of the court below [which was one of 
condemnation of both ship and cargo] being perfectly valid, and consistent with the 
acknowledged principles of general law. 


It is worth noting that in that case the outward voyage had taken 
place over three years before the capture, the vessel being engaged in 
various parts from 1804 to 1807. 

The doctrine of these decisions had been criticized by jurists. The 
criticism began early by Wheaton in 1815. He called it an innovation 
not founded upon principle and argued that to subject the property 


to confiscation while the offence no longer continued would be to extend 
it indefinitely, not only to the return voyage, but to all future voyages 
of the same vessel, which could never be purified from the contagion 
communicated by the contraband articles. (See Wheaton’s Maritime 
Captures, p. 183.) This criticism has been repeated literally by many 
since, but it does not appear to be sound, nor does the conclusion drawn 
seem to be warranted. 

Quite the opposite view was taken and expressed by the Supreme 
Court of Mr. Wheaton’s own country many years later, when Chief 
Justice Marshall and Mr. Justice Story were members of the court. 
The Supreme Court passed under review the cases already referred to 
(with others) in 1834 in Carrington v. Merchants’ Insurance Company 
(8 Peters, 518). Of them Mr. Justice Story in delivering the judgment 
of the court said: 

We cannot but consider these decisions as very high evidence of the law of nations, 


as actually administered; and in their actual application to the circumstances of the 
present case, they are not, in our judgment, controlled by any opposing authority. 
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Upon principle, too, we trust, that there is great soundness in the doctrine, as a 
reasonable interpretation of the law of nations. The belligerent has a right to require 
a frank and bona fide conduct on the part of neutrals in the course of their commerce 
in times of war; and if the latter will make use of fraud, and false papers, to elude the 
just rights of the belligerents, and to cloak their own illegal purposes, there is no in- 
justice in applying to them the penalty of confiscation. The taint of the fraud travels 
with the party and his offending instrument during the whole course of the voyage, 
and until the enterprize has, in the understanding of the party himself, completely 
terminated. 


This country in practice has certainly never given up in such cases 
the right of capture on the return voyage. In Wildman’s International 
Law (1854) and in his Plain Directions to Naval Officers as to the Law 
of Search, Capture and Prize (1854) after the outbreak of the Crimean 
War the doctrine is maintained. 

In Godfrey Lushington’s Manual of Naval Prize Law, published 
with the authority of the British Admiralty in 1866, the paragraph 
(185) relating to the matter is as follows: 


A vessel which carries contraband goods becomes liable to detention from the mo- 
ment of quitting port with the goods on board and continues to be so liable until 
she has deposited them. After depositing them, the vessel, in ordinary cases, ceases 
to be liable; and therefore, as a general rule, a commander should not detain a vessel 
for carrying contraband goods unless he finds them actually on board. But simu- 
lated papers are an aggravation of the offence. If, therefore, a commander meets 
with a vessel on her return voyage and ascertains that on her outward voyage she 
carried contraband goods with simulated papers he should detain her; and the fact 
that the return cargo has not been purchased by the proceeds of the outward contra- 
band cargo makes no difference. 


The paragraph in the Manual edited by Mr. Holland in 1888 (Par. 
80) is in identical terms. 

It is right in passing to mention the cases of The Allanton (Russian 
Cases in Russo-Japanese War, p. 1) and The Eastry (Takahashi, p. 
739). These decisions, however, proceeded in accordance with the 
written Code of Prize Regulations of Russia and Japan respectively, 
made for that war. 

In 1908 the Memorandum issued by the British Foreign Office by 
way of Instructions to the British Delegates to the London Interna- 
tional Naval Conference of that year deals with the matter as follows: 


6. A ship carrying contraband as defined in section 1, may be seized at any moment 
throughout the whole course of her voyage so long as she is on the high seas or in 
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belligerent waters. The liability to seizure is not affected by the fact that the vessel 
is intending to touch at some neutral port of call before reaching the hostile destina- 
tion. 

When the contraband goods have been discharged, the liability to seizure is at an 
end. In exceptional cases it has been held that a ship whieh has carried contra- 
band to the enemy on her outward voyage under circumstances aggravated by fraud 
and simulated papers is still liable to capture and condemnation on her return voyage. 


I may finaily mention that according to the present German Prize 
Code if the vessel carried contraband to the enemy contrary to the 
indications of the ship’s papers, she is liable to capture and condemna- 
tion until the end of the war. In these circumstances whatever may 
have been written by jurists, I am not prepared to pronounce that the 
rule of international law upon the subject which has been declared and 
acted upon in this country by the highest prize courts, as also in those 
of America, has ceased to be in force. The ease with which in the cir- 
cumstances of modern maritime trade papers and destinations can be 
falsified and frauds can be carried out in no way minimizes the obliga- 
tions of neutrals engaged in such trade in time of war to act with frank- 


ness, straight-forwardness and good faith. 

I accordingly should hold that a vessel which had been used by its 
owner by means of false papers, with false destination, and any such 
deceitful practices intended to elude the rights of capture by belligerents, 
to carry contraband goods to the enemy and which has delivered such 


goods on an outward voyage, remains confiscable upon the return voyage 
also. What would constitute the return voyage would depend upon 
all the circumstances of the particular case. 

I have stated my view of the law at this stage before considering the 
effect of the Orders in Council in reference to the provisions of the 
Declaration of London, by reason of the doctrines as to the force of 
the Orders in Council which were declared by the Privy Council in 
the recent case of The Zamora’ (32 The Times L. R., 436). 

I will deal shortly with these Orders in Council. That of August 
20, 1914, affected the voyage of the Alwina when it began. That of 
October 29 came into force while the voyage was still in progress, and 
the offence in the sense mentioned was continuing. Article 38 of the 
Declaration said: ‘‘ A vessel is liable to capture for carrying contraband, 
but not for having done so.”’ That provision was not ratified. It was 
modified by the Order in Council of August 20 by the following: 


1 Printed in this JourNat for April, 1916, p. 422. 
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A neutral vessel which succeeded in carrying contraband to the enemy with false 
papers may be detained for having carried such contraband, if she is encountered 
before she has completed her return voyage 


For this the Order in Council of October 29 substituted the following 
provisions: 
A neutral vessel, with papers indicating a neutral destination, which notwithstand- 


ing the destination shown on the papers, proceeds to an enemy port, is liable to cap- 
ture and condemnation if she is encountered before the end of her next voyage. 


If the law was as I have have stated it, those provisions do not operate 
in extension of it, but, if anything, as a mitigation of the captor’s rights. 
Therefore according to The Zamora (supra) they are not invalid. It 
is not necessary in the present case to decide which is applicable. It 
is only if the vessel succeeded in carrying contraband to the enemy, in 
the one case, or if she proceeded to an enemy port in the other, that 
the penalty on the return or next voyage would attach. For the reasons 
given, in any view of the present case as the goods were never delivered 
to the enemy, the vessel was immune when she was captured. 
Therefore, an order must be made that the owner of the vessel was 
entitled to her restitution. By reason of his conduct, however, he must 
bear and pay the costs and expenses of and incident to these prize 
proceedings. As it appears that the vessel was delivered up on bail, 
the form of the judgment will be a declaration of the right to restitution 


on payment of such costs and expenses, and an order that the bail be 
released upon such costs and expenses being paid into court. 


THE OPHELIA 


On May 8, 1916, the Judicial Committee of the Privy Council ren- 
dered a judgment affirming the decision of the Prize Court, rendered 
May 21, 1915, that the German ship Ophelia, which had been captured 
by a British man-of-war, was not constructed, adapted, or used for 
the special and sole purpose of affording aid and relief to the wounded, 
sick, and ship-wrecked, and that she was adapted and used as a signal- 
ling ship for military purposes, and that she had therefore forfeited 
protection under The Hague Convention, and, being an enemy ship, 
must be condemned as lawful prize. (The decision of Sir Samuel Evans 
in the lower court may be found in The Times Law Reports, Vol. 31, 
p. 452, and this Journal for January, 1916, p. 170.) 
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THE TUBANTIA, THE GELRIA, AND THE HOLLANDIA 
British Prize Court 
Decided May 22, 1916 
(The Times Law Reports, Vol. 32, p. 529) 


Contraband goods sent by post are not protected by Article I of the 11th Hague 
Convention and when seized as prize are liable to condemnation. 


In these cases the Procurator-General asked for the condemnation 
of a large quantity of rubber which was found upon the removal and 
examination of the mails carried by the three Dutch steamers, as follows: 
Tubantia, 173-Yolbs. of rubber in about 173 parcels, and seven parcels 
of wool (sample size); Gelria, 1,390 parcels of rubber; and Hollandia, 
1,265 parcels of rubber. 

Intercepted correspondence between consignors in Brazil and con- 
signees in Germany referred to an extensive traffic of this kind. One 
letter from a consignor stated: “Including today’s shipment, you have 
received from me already india-rubber to the selling value of 13,000 


marks.” Another letter from a Hamburg firm to correspondents in 
Manaos contained the following: 


We have been receiving regularly for some time from Para shipments by parcels 
of raw rubber, and we would like to draw your attention to this business. These 
shipments are effected in parcels, as samples without value, by each mail about 
200 parcels, each containing about 320 grammes net of raw rubber. The trouble of 
packing and the high postage expenses are amply compensated for by the good price 
which can now be obtained here for the goods. Up to the present nothing has been 
lost. Over there, the price for the article will not be very high, so that if we reckon 
with the present price here of about 25 marks per kilo [about 10s. per lb.] good profits 
are possible. The postal authorities, who make a good profit out of the postage, will 
probably have nothing to say against the dispatch of so many parcels. (And should 
such be the case, you may easily obtain the permission in Rio de Janeiro which, in a 
similar case, had already been given once before.) 

The shipment would best be effected via Pernambuco, as from there Dutch ships 
do not call at any English port * * * You ought to take this business into 
consideration, as, in this manner, you might make your remittances here in goods on 
which you could further make very good profits. 
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Held, That the rubber was not exempt as postal correspondence under 
Article 1 of the 11th Hague Convention, that to attempt to send these 
parcels as genuine postal correspondence under the convention, was dis- 
honest and that the property was subject to condemnation as contra- 


band. 
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Outlines of International Law. By Charles H. Stockton, Rear-Admiral 
U.S. N., Retired. New York: Charles Scribner’s Sons, 1914. pp. 
xvii, 616. 

The long and faithful service which Admiral Stockton has performed 
in the field of international law will guarantee to his latest work on the 
subject a cordial reception by the public. The present volume now 
supplants his earlier brief Manual of International Law, so well known 
in naval circles. As delegate to the London Naval Conference and as 
lecturer during many years at the George Washington University the 
author has had experience in constructive as well as in didactic work 
upon the problems of international law. He has not, however, sought 
to give us a treatise based upon individual research work in all of the 
many branches of a greatly ramified subject, but has rather chosen to 
collate from existing works, to rearrange, to present obscure questions 
in clearer form, to criticize and to comment. The present war has 
shown more and more that international law is not a fixed code, but 
that it is composed of certain fundamental principles of justice the 
application of which to the relations of nations has varied with the 
circumstances of their mutual intercourse. Too often these principles 
have been distorted beyond recognition and have been made to serve 
the interests of one great Power or another which has for the time being 
dominated the affairs of Europe. Hence it has become a matter of im- 
portance to distinguish sharply between those international practices 
which have obtained temporary recognition by reason of the backing 
of some great nation and others which have won permanent recognition 
as embodying the consent of all nations. When international law, as is 
to be hoped, receives clearer definition after the present war, not a few 
of the existing rules will be set aside as survivals of an outworn inter- 
national system. 

It is as a general study of underlying principles and larger tendencies 
in the midst of variations of usage and practice that Admiral Stockton’s 
work will be of special value at the present time, and this feature must 
excuse the frequent omissions of important details which it would be 
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serious to omit from a mere text-book. In discussing the laws of war 
on land, the author is careful to remind us that while the Hague con- 
vention upon that subject has been ratified by “practically all of the 
civilized states of the world” (Italy, Serbia and Turkey being notable 
exceptions), the regulations are only binding between the contracting 
parties. It cannot be too often repeated that the Hague code must 
not be looked upon as a final statement of positive law, but must be 
read in connection with the customs and usages preceding the year 1899. 
It is interesting to note that the author frankly recognizes that certain 
articles (Art. 18 and the last clause of Art. 60) of Lieber’s code have 
become obsolete. The same might have been said of Art. 26 of the 
code (quoted p. 301) and of Art. 36 of the code, judged by Arts. 45 and 
56 of the Hague convention. The small protection furnished by some 
of the rules of the Hague convention appears when the author points 
out (p. 314) that in view of the many ways in which the property of 
individual citizens may be taken over by a hostile military occupant, 
the so-called exemption of private property on land from capture “‘may 
be called almost nominal.” 

If in the hurry of preparing the work for publication in the opening 
months of the war the author has fallen into an occasional loose con- 
struction of sentences and has indulged in a superfluity of quotations 
(his own works, previously published, being quoted where they might 
have been paraphrased), the general public will readily overlook such 
minor defects in consideration of the service which has been rendered 
it in placing at its disposal during these critical times a treatise which 
is at once readable in form and authoritative in content. 

C. G. FENWICK. 


The Diplomacy of the War of 1914. The Beginnings of the war. By 
Ellery C. Stowell, Assistant Professor of International Law, Co- 
lumbia University. Boston and New York: Houghton Mifflin Com- 
pany. 1915. pp. xxi, 728. 


It was wittily said of the Spanish-American War by one who has 
written one of the most successful books in regard to the present war, 
that “books have been many where battles have been few.’”’ Certainly 
battles have not been few in this the greatest war in history, but books 
have indeed been many and of many types. One of the commonest 
types has been a hastily done, hop, skip and jump through the diplomatic 
correspondence leading up to the war, as published by the various 
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governments, with a view to marshalling the most striking evidence 
favoring the belligerent whose cause the author believes to be just. 
Such a book, if well written, is pretty sure to find a numerous and ad- 
miring audience on one side or the other; but it has, of course, little 
value except as a campaign document. This is emphatically not the 
sort of book Professor Stowell has written. On the contrary, he has 
faithfully, intelligently and fairly analyzed the entire published diplo- 
matie correspondence, with a view to finding out exactly what it shows 
with respect to the origin of the war, and presenting his results in 
a way to be readily intelligible to the average reader. 

The correspondence does not deal altogether for either side, and Pro- 
fessor Stowell has not failed to point this out. The documents are not 
altogether clear on a number of points, and Professor Stowell has frankly 
said so, and at every step he has referred to and quoted the passages 
upon which he bases his statements, and has rendered it not only pos- 
sible but easy for the reader to form his own conclusions. Moreover, 
he has not confined his references to the documents themselves, but has 
also made appropriate reference, upon important points, to the many 
official and unofficial commentaries on the documents, thus giving the 
reader the opportunity to compare the opinions of other writers with 


his own. 
The volume is divided into three parts and an appendix. The first 
part is taken up with a brief but clear and readable outline of the diplo- 


matic history of Europe since the Congress of Vienna and a sketch of 
the general diplomatic situation at the time of the assassination at Sera- 
jevo. Part two, the body of the work, is devoted to a detailed analysis 
of the diplomatic correspondence immediately preceding the war as 
published by the various governments. Part three, reproduces the text 
of many of the important documents referred to, aside from the diplo- 
matic correspondence itself which the author has forborne to reprint 
on the ground that these documents have been made accessible in so 
many ways as to render their reproduction unnecessary. 

The work, although invaluable to the specialist who is making a 
study of the documentary history of the diplomacy of the war, is in- 
tended for the general reader, and in order to make it more useful to 
him, a chapter of questions and answers is included in part three, in 
which a number of the questions in regard to the war, which have been 
most mooted, have been specifically asked and answered. The nature 
of these questions may be gathered from the following examples: 
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Did France violate or intend to violate Belgium’s neutrality? 

Was the German Emperor personally responsible for the war? 

Did Russia mobilize in such a fashion as to necessitate action by 
Germany? ete. 

A convenient mechanical feature of the work is the use of “ modified 
quotations” in quoting from the various documents; a method which, 
while retaining the substance and for all practical purposes the language 
of the original, allows the quotation to be easily worked into the general 
framework of the text. 

A most interesting and valuable chapter sums up the author’s con- 
clusions as to the causes of the war. In a word, he finds that the coun- 
tries responsible for the outbreak of the war were, “first, Austria; second, 
Germany, and in some slight degree Russia,” (p. 491) and since it would 
not be unjust ‘‘to lay at the door of Germany the causes of whatever 
action was taken on the part of Russia and Austria to bring on the war,”’ 
the author reaches the conclusion that ‘Germany stands primarily 
responsible for the outbreak of the war” (p. 492). 

It is, of course, impossible, within the limits of this review, to enter 
into any detailed discussion of these conclusions, with which the re- 
viewer is generally in accord. It is suggested, however, that perhaps 
Professor Stowell does not sufficiently stress (p. 481) the duty which 
it is submitted lay upon Serbia, to have promptly instituted an energetic 
and bona fide investigation of the assassinations at Serajevo. And 
again it is submitted that possibly not sufficient weight is given to the 
German argument of Russian culpability growing out of the premature 
Russian mobilization. This argument has been very strongly put by 
Dr. Helfferich and if we apply what is sometimes called in our municipal 
law “the doctrine of the last chance,” in determining the proximate 
cause of the war, Dr. Helfferich’s argument has considerable force. 

Up to the time of the Russian general mobilization, as it seems to the 
reviewer, Germany and Austria were wrong at every point. On the 
face of the correspondence, the Russian general mobilization appears to 
have been premature and to have been entered upon with full knowledge 
that Germany, acting on the doctrine that Russia had the numbers and 
Germany had the speed, would regard Russian mobilization as the signal 
for immediate general mobilization and war. The reviewer cannot 
but feel that Russia, of all the Entente Powers, while not the aggressor, 
signally failed, to use another expression from our municipal law, “to 
retreat to the wall’’ before resorting to arms. 


660 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It is unlikely that any two persons would be in exact agreement as 
to the emphasis which should be placed on each of the many acts contrib- 
uting to bring about the great tragedy. But Professor Stowell takes the 
utmost pains on this point of Russian mobilization, as on all other points, 
to place the reader in possession of not only the exact facts but of the 


various arguments which have been made on the facts. Dr. Helfferich’s 
able argument, for instance, is fully stated (p. 165, note) and Professor 
Stowell is careful not to fall into the common error to which both the 
French Yellow Book and English White Paper lend support, that Aus- 
trian general mobilization preceded Russian general mobilization. See 
pages 165, 183, 185, 186, 192, 491, 492, 522, ete. 

Professor Stowell guards his conclusions that Germany was primarily 
responsibile for the outbreak of the war with the following very judicious 
qualification : 

I do not wish to be misunderstood as thinking that Germany really wished for war; 
but by her conduct she gave evidence that she intended to back up her ally to secure 
a diplomatic triumph and the subjugation of her neighbor, which would greatly 
have strengthened Teutonic influence in the Balkans. She risked the peace of 
Europe in a campaign after prestige (p. 485). 


Passing the point of Germany’s primary responsibility, Professor 
Stowell seeks to investigate the question as to “‘who decided upon the 
various steps which determined her action” (p. 492). He finds, it would 
seem rightly, that ‘‘the search for any personal responsibility for the 
war will * * * prove unavailing,” (p. 492) and concludes that 
“the real cause of the action of the German Government was a result 
of the state of mind of the nation,” the Bismarckian building up of a 
“ Realpolitik—that is to say, a policy of dealing with concrete conditions 
as they are, as opposed to the following of ideals; but in the minds of 
many it means the justification of whatever succeeds”’ (np. 494). 

Germany and the German race needed and demanded their “place 
in the sun.’”’ Germany declined the expedient of emigration for her 
people to other countries or the voluntary restriction of her population, 
in other words, race suicide (p. 506). In the language of the author: 

She preferred the third solution, which was to make an appeal to her teeming mil- 
lions to hack their way to a larger place in the world. She was not deterred by the 
fact that she must rend the prize from the grasp of another state, whose philosophy 
of race-suicide she considered merited such a fate. 

Having decided for this fuller life, even at the cost of the world-condemnation which 
would follow her aggressive attempts to seize the territory of others, she attempted 
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to secure the results through threats of force without its actual employment. She 
played for a diplomatic victory over Servia and so on beyond the Balkans into Asia 


Minor. 

If England and France could have been sure that once Germany had expanded 
over these regions she would subscribe to their own philosophy of the status quo and 
not take advantage of this increase in strength to make it a fulerum for a further 
advance, they could, doubtless, have reached some agreement with her, but each side 
mistrusting the other’s purpose, it was most difficult to reach any compromise. Ger- 
many, impatient and apprehensive of delay, said, “I will expand, even at the cost 
of aggression. If need be I will seek my ‘place in the sun’ at the point of the sword.” 
To this the Anglo-French super-empire, defending the status quo, replied, ‘‘Thou shalt 
not expand until thou puttest aggression behind thee.’’ The issue is being fought 


out. 


The question may be fairly asked whether or not such a serious and 
elaborate study of the diplomacy of the war as was involved in Professor 
Stowell’s work was worth while at the time when it was undertaken, 
when, as everyone admits, the documents which have been published 
by the various governments are by no means complete and so much 
remains to be learned from the secret archives and personal memoirs, 
ete. As to the real facts of the negotiations, it seems to the reviewer 
that this question should be emphatically answered in the affirmative. 
This is the greatest war in history; if it is worth while to discuss at this 
time the diplomatic correspondence gotten out by the various govern- 
ments at all (and even those who in theory appear to maintain that it is 
not are compelled to discuss them, if only in order to show their alleged 
worthlessness), it is worth while to discuss them in a careful and scien- 
tific spirit. It is true that the documents at present are only partially 
available, but no one can tell how many years it will be before this 
situation will be remedied. As Professor Stowell points out in his pref- 
ace, “it was years after the Franco-Prussian War before the world 
learned the truth in regard to Bismarck’s diplomacy during the forma- 
tive period of the German Empire.”’ And, moreover, it is upon the facts 
as they appear, not as they really are, that individual and governmental 
action must now be taken. Neither men nor nations can wait for the 
posthumous journals of statesmen and the doctor’s thesis of the illimit- 
able future to find out what their attitude should be during the greatest 
conflict of history, in the midst of which they are living and must act. 

Professor Stowell has rendered every serious student of the causes 
of the war his debtor. 

WILLIAM CULLEN DENNIs. 
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Wheaton’s Elements of International Law. 5th English Ed., revised, 
enlarged, and re-written by Coleman Phillipson, London, Stevens 
and Sons: New York, Baker, Voorhis and Company, 1916, pp. xliv, 
901. 


Dr. Phillipson has made numerous contributions to international law, 
one of the best known being /nternational Law and Custom of Ancient 
Greece and Rome. This new edition of Wheaton is another recognition 
of the great service which Wheaton rendered international law in his 
first edition eighty years ago. 

This new edition contains an introduction by Sir Frederick Pollock in 
which, writing in the Christmas vacation of 1915, he allows himself to 
say that it is the fixed belief of the German leaders that, ‘Germany 
has rights in virtue of a paramount mission to Prussianize the world. 
Germany’s allies have rights because they are her allies. Neutrals have 
just what Germany chooses to allow them, and enemies have none.”’ 
Later, however, he adds, ‘‘ But on reflection it seems that, when great 
Powers commit themselves to principles of anarchic tyranny, that is 
the very reason why those who still believe in the rule of law should 
reassert and republish their faith as the most dignified form of protest, 
and in the long run not the least effectual’’ (p. xl.). 

The plan of this fifth edition follows for the most part the arrangement 
of earlier editions of Wheaton. No indication is given as to what are 
the actual words of Wheaton and what are the words of Dr. Phillipson. 
Perhaps, however, clearness would have been gained in certain funda- 
mental concepts by following Wheaton’s words, as in Chapter II, Part I 
when Wheaton says, ‘‘The subjects of international law are separate 
political societies of men living independently of each other, and espe- 
cially those called Sovereign States.’”’ Instead Dr. Phillipson says, 
“The peculiar subjects of international law are nations, and those politi- 
cal societies of men called states.” (p. 32.) Later in the same chapter, 
after discussing “nation” and ‘“‘state,’’ Dr. Phillipson says, “‘But the 
peculiar objects of international law are those direct relations which 
exist between nations and states; that is, the subjects of international 
law are, properly speaking, only states,—for they alone are vested with 
international personality.”’ (p. 34.) In the statement and discussion 
of what has come to be called the Monroe Doctrine, the reader would 
be enlightened if it had been made clear that the paragraph preceding 
the discussion was Wheaton’s own opinion upon a pronouncement by 
one of his contemporaries (p. 97). 
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One misses some of the latest British contentions upon the matter of 
what constitutes evidence of nationality, though there are late cases 
relating to trading with the enemy. 

It is, however, refreshing to have references to early writers such as 
Grotius, Pufendorf, Bynkershoeck, ete., liberally used. Of course, it 
is not possible to find support for some modern principles in the early 
writers because the conditions of the seventeenth and eighteenth cen- 
turies had not given rise to the problems of later days. 

The Hague conventions are generally followed as embodying inter- 
national law. In comparing these with the German Kriegsbrauch it 
would have been helpful in some instances to insert regulations of other 
states upon the same subjects. 

This book, like any issued in the time of war, and in a belligerent 
country where many questions are still undecided, omits some of the 
considerations which will influence the ultimate adjustment of differ- 
ences. The editor frankly admits that some of these recent precedents 
cannot “yet be considered as part of international law,’ and of course 
the reports of even the best newspapers cannot serve for more than an 
indication of the opinion of the day which may need modification when 
more complete information is available. 

In treating of warfare on land there are many references to the meth- 
ods pursued by the Germans in the present war. 

Referring to the German complaints as to the use of the Turcos and 
Indian troops, Dr. Phillipson says, ‘However, whatever may be said 
about ‘savage’ and ‘barbarian’ troops, the war of 1914 showed that 
the worst excesses of cannibals and scalp-hunting savages seem less 
atrocious than the many unspeakable crimes perpetrated by German sol- 
diers”’ (p. 476). Later is the statement, “In the case of prisoners who 
have expressly undertaken not to escape, the German Manual allows the 
death penalty for a breach of parole.’”” The reader should not infer 
that the regulations of other states do not contain the same provision. 

Dr. Phillipson (p. 482) says ‘‘The German Manual goes further and 
allows the seizure of all persons whose liberty may be a source of danger 
to the opposing belligerent, e. g., influential journalists, political per- 
sonages, priests who might rouse the population. This practice which 
was adopted by the Germans in Belgium and France during the Great 
War, is unjustifiable; not only did they arrest the persons indicated, 
they also seized large numbers of leading citizens and transported them 
to Germany.”’ The practice may, however, also be supported by the 
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British rule upon the same subject which provides that “the following 
are liable to be made prisoners: All persons who being at liberty may be 
harmful to the opposing state, such as prominent and influential political 
leaders, journalists, local authorities, clergymen, and teachers, in case 
they incite the population to resistance.’”’ This may be an unjustifiable 
rule of war, but it is fair to acknowledge that it is a rule which appears 
in the same words in various codes. 

Doubtless the plea of “military necessity”? has been advanced in the 
present war without good ground, as Dr. Phillipson states. Both par- 
ties to the contest seem to have found it a convenient excuse not merely 
to support action against each other, but also toward neutrals. No 


support in law can be found for many of these acts, as Dr. Phillipson 


proves. 

In the chapters relating to neutrality, one wishes that Dr. Phillipson 
had given a somewhat fuller exposition of certain important topics, e. g., 
the present British doctrines of contraband and of blockade. In speak- 
ing of The Hague convention of 1907 respecting postal correspondence 
he asserts, however, that “the possibility of arbitrary treatment that 
existed before the convention was made was not altogether removed by 
it.” American readers would have appreciated more discussion in regard 
to armed private vessels and the destruction of prizes. 

It is convenient, as in this edition of Wheaton, to have the dates given 
with reference to cases, particularly when there are two or more cases 
having the same name. 

On p. 401 it seems to be implied that the Chamizal arbitration was 
among those settled at The Hague. 

It seems hardly correct to say ‘‘ But he [the President of the United 
States] has no power to enlarge the boundaries of the Union—which 
can be done only by Congress, the treaty-making power”’ (p. 521). 

Appendices contain, Foreign Enlistment Acts, Prize Court Acts, 
Treaty of Washington 1871, and the Anglo-French Agreement (1904), 
and are followed by a good index. 

It is doubtful whether the plan which omits distinguishing marks 
indicating what portion of the text is actually in Wheaton’s own words 
is satisfactory even if, as Dr. Phillipson says, he “ought perhaps to be 
regarded as a co-author of this edition of the book, rather than as an 
editor in the usual sense of the term.’”’ Readers will join in the hope 
expressed by Sir Frederick Pollock in the introduction ‘‘that Dr. Phil- 
lipson may live to put forth another edition of this book, which will 
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exhibit the custom and ordinance of civilized nations at last clothed 
with fitting authority, and armed with power to assure the harmony 


of the world.” 
GEORGE GRAFTON WILSON. 


A Treatise on the Conflict of Laws. Vol. 1—Part I. By Joseph Henry 
Beale, Professor of Law in Harvard University. Cambridge: 
Harvard University Press, 1916. pp. Ixxx, 189. 


The book, of which the above is only a part of the first volume, promi- 
ses to be indeed a monumental work on the Conflict of Laws, if one 
may judge from the care and thoroughness with which the introductory 
matter contained in this initial publication has been set forth. 

The author himself explains in the preface his reasons for publishing 
this small fragment of his work in advance. He says: 


In publishing this small portion of the treatise on the Conflict of Laws which he 
hopes eventually to finish, the author is not offering it as a complete piece of work, 
either in quantity or in quality. To finish the work as planned would be a labor of 
many years; to master, to think through, and to express one’s thoughts on the topics 
herein discussed is not to be accomplished at the first essay. By publishing these 
few pages now the author hopes to benefit by helpful criticism, by further study 
and by more matured thought, and especially by that ocular demonstration of faulty 
thought and inept expression which seeing one’s thought in print alone can give. 
Other parts are intended to follow from time to time; and when at last the work is 
complete, it will, it is hoped, include this part in a much improved form. 


The first chapter of the text is preceded by a general bibliography of 
the subject, in the compilation of which the author has shown the pains- 
taking thoroughness and accuracy of his scholarship. He has even given 
the reader the benefit of his advice and suggestions in recommending 
the books on this subject which should be contained in a well appointed 
public or private law library. For a public library his list includes 
about 125 volumes, and for a private one about 65. 

Within the scope of this review it is not possible to give the complete 
list of writers on the Conflict of Laws discussed in this bibliography. 
But as evidence of its completeness it may be stated that he devotes to 
these authors of various schools and nationalities about 60 pages, as 
follows: to the early Italian school nearly two pages; to the early French 
school nearly two pages; to the early school of The Netherlands one 
page; to the early German writers one page; to the English and American 
authors eight pages; to the more modern French authors eleven pages; 
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to the German eleven pages; to the Dutch two pages; to the Italian 
six pages; to the Spanish and Portuguese (including [bero-Americans) 
eight pages; and to authors of other nationalities two pages. Light 
more pages are devoted to articles, periodicals and collections of cases 
dealing with the Conflict of Laws. 

In view of the fact that so far no part of the work has been published 
except what might be called the introductory matter, perhaps the most 
interesting single paragraph is to be found in section 10 of Chapter I, 
where his method of treating the whole subject is briefly outlined by 
the author. To quote: 


“The method of treating the subject * * * will be as follows: 

After an introduction, dealing with the nature, history and bibliography of the 
subject, the general nature of law, of legal rights and of jurisdiction will be considered. 
This will be followed by a detailed theoretical study of legal rights, in which an at- 
tempt will be made to establish the time and place in which legal rights come into 
existence, the legal effect of acts, and the limits of merely remedial action. As a 
result of this study, a theoretical conclusion will be reached as to the law by which 
these rights, acts and remedies should be governed. The remainder of the work 
will be devoted to a careful study of the positive common law of England and Amer- 
ica. The analysis and arrangement of the law adopted in the theoretical study will 


be followed in this practical part. 


The first portion of this program has now been accomplished in the 
publication of the volume before us. There remain to be published the 
“detailed theoretical study of legal rights, in which an attempt will be 
made to establish the time and place in which legal rights come into 
existence, the legal effect of acts, and the limits of merely remedial 
action,” as well as the ‘‘study of the positive common law of England 
and America.”’ 

In his third chapter our author discusses interestingly “the three 
principal systems of thought now current”? touching the Conflict of 
Laws. 

“The first of these,” says he, “supposes two independent laws, ef- 
fective at the same time and place, and subject to a possible choice 
between them. The second supposes a single set of principles, binding 
on all nations, by which the need of any choice between two independent 
laws is prevented. The third asserts that no law can exist as such except 
the law of the land; but that it is a principle of every civilized law that 
vested rights shall be protected, and that therefore in each country it is 
sought to find what rights have arisen anywhere, and to recognize them, 
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applying in all else the law of the land to every question. These systems 
may for convenience be called respectively statutory, international and 
territorial.” 

In discussing the first of these, the author considers the two prevail- 
ing theories touching the proper law to govern personal relations, 7. e., 
the theory of domicil and the theory of nationality, respectively, and 
comes to the conclusion that, whatever might be the most appropriate 
theory for the consolidated empires or republics of Europe, it is neces- 
sary that the federalized states of Great Britain and America cling to 
the domicil as furnishing the law to control such matters. How would 
it be possible, he suggests, for a citizen of New York or of Scotland to 
invoke the law of nationality with regard to the status of legitimation 
or infancy, when the national law of the United States or Great Britain 
does not deal with those subjects at all, but leaves them entirely to the 
control of the States or units of empire? 

His consideration of the respective merits of nationality and domicil 
as the basis of a personal law leads our author further to the discussion 
of the doctrine of the renvot which he sets forth very lucidly in the fol- 
lowing language: 


Wherever the statutory theory ts accepted, and the laws of the two states con- 
cerned differ as to whether the law of the nation or the law of the domicil shall be 
applied, a troublesome doubt appears. Where the law of the forum provides that 
a juridical event shall be governed by a certain foreign law, and that law in turn 
remits (renvoie) it to the law of the forum to determine by its law, the situation arises 
which has been termed the renvoi; and this situation has proved puzzling to courts 
and authors. Suppose, for instance, that a foreigner domiciled in France dies, leaving 
a will; by the law of his country testamentary capacity is determined by the law 
of his domicil, by the law of France such capacity is determined by the law of his 
own country. France sends the question to the law of his country; that law remits 
it to the law of France, his domicil; and so the question is absorbed into an apparently 
endless circle. 

Three courses are open to the law of the forum: 

1. To refuse the renvoi, remit the case in turn to the foreign law, and thus engage 
in a perpetual deadlock. 

2. To accept the renvoi and decide the question in accordance with the terms of its 
own law, on the ground that the attempt to settle it in accordance with the foreign 
law has failed. 

3. To disregard the renvoi and decide the question in accordance with the terms 
of the foreign law, on the ground that the foreign substantive law alone concerns the 
question, and there is no submission of the foreign doctrines as to the Conflict of Laws. 

The second course has its supporters; but on the whole the partisans of the third 
course prevail. 
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In treating of the application of the renvoi doctrine in the American 
courts, our author has this to say: 


We may be the less troubled about the finer points of this discussion because the 
territorial theory of the Conflict of Laws, which is accepted by the American courts, 
has no room for any doctrine of renvoi. If an American court, having according to 
the territorial theory to apply its own law to existing rights, finds that a right has, 
by its law, arisen under another law, it has only to learn the terms of that law and 
the nature of the right which it created; if, on the other hand, it is a question of a new 
right, created by the law of the forum, but the latter law in creating the right acts 
in accordance with the provisions of some foreign law, as for instance the law of a 
foreign domicil, again it has only to learn the terms of that particular foreign law 
and apply it. In no case is the court concerned with the views of any foreign court 


on a question of the Conflict of Laws. 


This statement seems to the reviewer a proposition which is open to 
some doubt. Probably the author had in mind only the particular 
point under discussion,—the renvoi as it applies to the divergence be- 
tween the law of nationality, and the law of domicil. But is it not pos- 
sible with regard to other matters that the renvoi, or at least a doctrine 
closely analogous thereto, might arise in the American courts? 

For instance, a Virginia statute enacts that “upon a contract which 
was made and was to be performed in another state or country by a 
person who then resided therein no action shall be maintained after the 
right of action thereon is barred by the laws of such state or country.” 
(Va. Code, § 2933.) 

If we suppose a contract made and to be performed in New York 
by a person then resident therein, and an action to be brought thereon 
in Virginia, and if we further suppose that by the New York decisions 
the time within which an action on such a contract is to be brought 
shall be governed by the law of the forum (Virginia) and not by the 
law of the place of the contract (New York), it might be argued with 
some plausibility that, under the Virginia statute above quoted, there 
would arise the doctrine of the renvoi. At least this will serve to show 
the possibility of the application of the renvoi, or an analogous doctrine, 
in the American courts. 

In conclusion it may be said that this little portion of his work will 
give Professor Beale’s readers a strong appetite for more. They will 
at once realize that herein lies the promise of a work on a difficult though 
fascinating subject, which will advance us far on the road to a scientific 
treatment of the many intricate problems it presents. 
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It is to be earnestly hoped that Professor Beale will soon find the 
time to complete his work so well begun, and that when finished it will 
justify the strong hopes of his present readers as well as his own. 

RavLeicH C. MINor. 


Andreas Fricius Modrevius. Ein Beitrag zur Geschichte der Staats- und 
Volkerrechts theorien. By Whladislaus Maliniak. Vienna: 1913. 

pp. 200. 
This is a doctor’s dissertation of rather more than usual importance, 
inasmuch as it exploits a field which seems to be almost wholly virgin 
soil even in Germany, viz. the Polish political literature of the fifteenth 


and sixteenth centuries. 

It appears that the subject of the thesis, a Polish nobleman, usually 
referred to as Fricius, was born about 1503. Having imbibed the human- 
istic spirit at the University of Cracow, he settled down as notary in 
Posen in 1525, and soon became a follower of Laski, one of the leading 
Polish statesmen of the day. Later he studied theology in Germany 
and formed a close connection with Melancthon. 

In 1540 Fricius was appointed a royal secretary at Cracow, and soon 
after began his career as a publicist, interspersed with various diplomatic 
missions, the most important of which was that of secretary to the 
Polish delegation at the Council of Trent. Drawn more and more into 
the current of the Reformation, he developed great activity as a writer 
on legal, political, and theological subjects. 

His magnum opum was a commentary in several volumes entitled 
De emendanda republica published during the years 1554-59. This 
work, which seems to be filled largely with commonplaces drawn mainly 
from Aristotle and Cicero, apparently contains little that is novel or 
particularly important to the student of political theories, though it is 
doubtless of some historical and scholastic interest. 

Nor do the views of Fricius on the nature, origin, and aims of the 
state, the various forms of government, etc., commend themselves as 
especially advanced or enlightened for his time. He favored an aristo- 
cratic form of government and was a strong advocate of the rights of 
the privileged classes, more especially of the landed nobility. 

It is as a Polish peace advocate of the sixteenth century that the views 
and attitude of the subject of our author’s thesis deserve most considera- 
tion, at least by students of international relations. 

In striking contrast to his great Italian contemporary, Machiaevelli, 
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Fricius was a strong pacifist. He deprecated all wars except for defence, 
holding them to be at once unworthy and unpolitical. He advocated 
arbitration as the best means of settling disputes between sovereign 
states, and in this connection Fricius appears to have made a unique 
contribution to political theory. He suggested that sovereignty sub- 
sists in the freedom of arbitral judges. Manifestly if all states were 
equally and reciprocally bound by judicial decisions based upon treaties 
or courts of arbitration, their freedom or sovereignty and equality of 
legal rights would be at least theoretically preserved.’ 

Of the importance of international law as a necessary basis for arbitral 
decision, Fricius seems to have had no conception. In common with the 
publicists of his time, he evidently regarded the jus gentium as based 
upon a natural law which is to be directly applied by statesmen and 
judges in the conduct of international relations. 

Fricius should also be credited with great and (for his time) somewhat 
exceptional humanity in his views on the conduct of warfare and the 
treatment of the conquered. He condemns pillage in the most emphatic 
terms, though he urges the stern punishment of those who have been 


guilty of bringing on an unrighteous war. 
Amos 8S. HERSHEY. 


Early Diplomatic Relations Between the United States and Mexico. By 
William R. Manning. Baltimore: The Johns Hopkins Press. 
1916. pp. ix, 406. 


This valuable volume, published as one of the series of Albert Shaw 
Lectures on Diplomatic History, covers the period of Mexican-American 
relations from 1821 to 1830 which has never before been adequately 

-a period which might have been used to establish friendly re- 
lations, but which was wasted in quibblings and misunderstandings. 
In the latter the author finds the origin and largely the explanation of 
the growing and apparently irreconcilable differences of the next two 
decades, and the discord of half a century. 

Parts of four or five chapters have previously appeared in various 
standard periodical publications. Chapter I supplements the detailed 
treatment of the policy of the United States found in Paxson, and the 


' The reviewer assumes the responsibility for the argument by which the suggestion 
of Fricius is supported. The author of the thesis does not seem to have realized the 
importance of the suggestion (see page 167). 
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chapter on Cuba supplements the earlier accounts of Callahan and 
Chadwick. 

The history is presented in ten chapters: Beginnings and early Mexi- 
can representations at Washington; Tardy appointment and cool re- 
ception of the first United States Minister to Mexico; British influence 
in Mexico and Poinsett’s struggle against it; Cuba saved to Spain; 
Diplomacy concerning the opening of the Santa Fé trail; Denunciation 
of Poinsett because of his relations with the York Masons; Obstacles 
in the way of concluding a commercial treaty ; Commercial controversies; 
Texas and the boundary issue; Public attacks on Poinsett and his recall. 
The chapters on Cuba (77 pages) and the boundary issue (72 pages) 
are disproportionately long. 

An additional chapter presents comments on authorities. The author 
has obtained his materials largely from official manuscript sources of 
the State Department at Washington and of the Ministry of Foreign 
Relations in Mexico. He has also drawn from the Van Buren manu- 
scripts in the Library of Congress at Washington much material on the 
beginnings of Jackson’s and Van Buren’s plan for the purchase of Texas 
in 1829. He has also made a careful study of the public documents 
and many secondary sources. The chief authorities are cited in the 
footnotes, which add much to the value of the book. 

The real beginning of the Mexican legation dates from the arrival 
(November, 1824) of Obregon, the fourth minister plenipotentiary 
appointed by Mexico. The appointment of an American representative 
to Mexico was used as a political football or political pawn at Washing- 
ton while Canning was busy establishing a British influence which over- 
shadowed the importance and influence of the earlier American recogni- 
tion of Mexican independence and the declarations of Monroe. Joel 
R. Poinsett, who accepted the appointment, previously declined by 
others, received his instructions on March 8, 1825. To recover the 
prestige lost by delay, and with a desire to preserve republican institu- 
tions in Mexico and prevent encroachment of European Powers, he used 
means which subjected him to charges of interference in internal affairs 
and produced increasing distrust and suspicion, which postponed the 
satisfactory conclusion of pending negotiations, endangered peaceful 
relations, and finally led to public Mexican attacks which resulted in 
his recall. In Clay’s instructions to show an unobtrusive readiness 
to explain to the Mexican Government the working of the American 
Constitution, which had been so largely copied by Mexico, Poinsett 
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found his only excuse for his activities (through the York rite Masons) 
which gave rise to the charge of meddling in internal affairs. At the 
same time he corrected the implication of Alaman (the Mexican Min- 
ister) that the declaration of Monroe gave Mexico the right to demand 
that the United States interfere in behalf of the new American states. 

In his longest chapter, the author traces the negotiations in regard 
to the serious international question of the destiny of Cuba, in which 
seven nations were involved, and in which the United States, while 
opposing the acquisition of the island by any European Power or by 
Mexico or Colombia, declined to be drawn into a self-denying pledge. 

In Chapter V he treats the growing intercourse along the Santa Fé 
trail on the far northern frontier, after 1821, the substitution of wagon 
trains for pack animals in 1824, the measures to establish and protect 
the trade, the efforts to secure the codperation of Mexico in construct- 
ing the road, which she opposed until the question of boundary line 
should be settled, and the military escort furnished by the United States 
before the regulation of trade by the treaty of 1831. 

The two most valuable chapters in the book are those relating to the 
negotiation of treaties of commerce and boundaries. For over four 
years the negotiations for a commercial treaty were fruitless, and in 
this period Mexico twice allowed the time for exchanging ratifications 
to pass without action. The chief initial obstacles, after the agreement 
to separate the question of commerce from that of boundaries, were the 


attempt of the United States to modify the most favored nation clause 


by a new principle of “ perfect reciprocity”’ of tonnage dues, which was 
opposed by Mexico, and the demand of Mexico for an exception in favor 
of the new Spanish American states on the ground that they were en- 
gaged in a common contest against Spain in which the United States 
was not participating. In reply to the latter, Clay and Poinsett urged 
that the United States by maintaining neutrality had prevented the 
precipitation of a detrimental union of European Powers against Ameri- 
vans, and thus had been enabled to render assistance more valuable 
than military codperation. Poinsett successfully made the omission 
of the exception a sine qua non and yielded on the proposed “perfect 
reciprocity.” He also withdrew an anti-British exception which he 
had proposed to the principle of “free ships make free goods.” 

The treaty was signed on July 10, 1826, and, on its arrival at Washing- 
ton, still not ratified by Mexico, was promptly ratified (February 26) 
by the Senate, after the insertion of Poinsett’s proposed exception and 
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also the omission of an article excluding from Mexico all European 
Spaniards who had been naturalized in the United States since 1820, 
which was declared to be repugnant to the United States Consti- 
tution. Mexico still delayed to act, first objecting to the clause on the 
rendition of fugitive slaves, and later demanding an article settling the 
boundary dispute. Finally, after the hasty conclusion of a boundary 
treaty on January 12, 1828, followed by the quick settlement of disputed 
points, Poinsett obtained a new treaty (on February 14) which secured 
both the principle of “perfect reciprocity’? and the exception to the 
principle of ‘free ships make free goods,’’ and also provided for the 
return of fugitive slaves. This treaty, ratified by the American Senate 
on May 1, 1828, failed in the Mexican Congress. Finally, however, 
over a year after the growing opposition of Poinsett had burst into a 
demand which resulted in his removal, Anthony Butler (on April 5, 
1831) secured a treaty which was ratified and properly exchanged by 
both Powers, and which contained practically all the articles of the 
Poinsett treaty except the clause providing for return of fugitive slaves. 

The commercial controversies, which in the absence of treaty regu- 
lations, continually arose over the rights and privileges of United States 
merchants and merchandise, and which occupied most of Poinsett’s 
time in vain attempts to adjust, are treated by the author in a separate 
chapter. They relate to requirements of consular certificates to invoice 
of goods and resulting seizures of vessels and goods, unfair tariff charges, 
seizure of American vessels and cargoes on various pretexts, the conduct 
of Mexican naval vessels and Mexican privateers against the commerce 
of Spain (and their use of United States ports) and losses to merchants 
and travellers at the hands of robbers and bandits. 

The long chapter on “Texas and the Boundary Issue” traces the 
questions relating to the American desire to regain territory bartered 
away in 1819, the early suspicions of the authorities of the new state 
of Mexico, the proposals of the American Government to secure a new 
and more advantageous boundary west of the Sabine to guard against 
possible future difficulty, the hope of the Mexican ministry to secure 
the extreme limits of Spanish claims before the treaty of 1819, the be- 
ginning of the Anglo-American independence movement in Texas, the 
American attempts to purchase the territory in which American citizens 
had obtained extensive grants from Mexico, the hasty negotiations 
of the boundary treaty of January 12, 1828, which was promptly ratified 
by the United States but was ratified too late by Mexico to be exchanged 
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under the time limit, the rise of new internal questions relating to Texas, 
and the unsuccessful negotiations by the Jackson administration to 
secure a new treaty of limits. Poinsett, shortly before his recall, was 
convinced that the American boundary could not be extended west of 
the Sabine without driving Mexico ‘‘to court a more strict alliance with 
some European Power.” Finally, after Mexico by firm but pacific 
protests, had been induced to ratify the pending treaty of commerce, 
the American Government (according to promise) submitted with it, 
to the United States Senate, the pending treaty of limits, which was 
thus revived after its obligatory character had been lost by the remiss- 
ness of Mexico. Ratifications were exchanged exactly one year later, 
on the last day allowed under the treaty provision. 
J. M. CALLAHAN. 


Grundziige des Englisch-Amerikanischen Privat-und Prozessrechts, be- 
sonders im Vergleiche mit den Systemen des europiiischen Kontinents. 
By Arthur K. Kuhn, Zurich: Art. Institut Orell Flissli. 1915. 
pp. xii, 254. 

The present volume is the result of lectures on Anglo-American law 
given by the author at the University of Zurich during the summer 
semester of 1914. Part I gives a brief history of the origin and develop- 
ment of the common law in England and the United States. Part II 
deals with the principal characteristics of the English and American 
constitutions as regards their influences upon private law, and with 
the organization and jurisdiction of courts. In Part III the author 
sketches the law of Procedure from the pleadings at law and in equity 
to the execution of judgments, and outlines the subjects of Evidence 
and of Preliminary and Extraordinary Legal Remedies. Parts IV and V 
are devoted to the subject of Private Law, being entitled, in accordance 
with the customary classification in Continental countries, “‘Civil’’ and 
‘“‘Commercial” Law, respectively. Under the former title our author 
takes up the law of Persons, Domestic Relations, Real and Personal 
Property, Obligations (Contracts, Sales, Agency, Suretyship, Bailments, 
Partnership, Torts and Quasi-Contracts) and Wills and Administration. 
Under the heading of Commercial Law the subject of Bills and Notes 
and Checks, Corporations and Carriers are treated. 

The main interest of the work to students of law in this country con- 
sists in the comparisons which are drawn on every hand between Anglo- 
American institutions and those of Continental countries. Our author’s 
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familiarity with both legal systems, acquired through a long study in 
this country and abroad, qualified him preéminently to undertake this 
delicate task. The execution of the general plan of work is done with 
skill, ability and judgment. The presentation of the subject is char- 
acterized by clarity and force. A fine sense of proportion is maintained 
throughout the work. To the Continental student, Kuhn’s Outline 
will serve as an illuminating introduction to Anglo-American law. In 


the Continental literature it will fill a long-felt need. 
ERNEstT G. LORENZEN. 


Treaties, Their Making and Enforcement. 2d ed. By Samuel B. Crandall. 
Washington: John Byrne & Co. 1916. pp. xxxii, 663. 

It is said that every lawyer owes to his profession the debt of writing 
a book on the subject with which he is most familiar. If that be so, 
Mr. Crandall has paid doubly his debt. His second edition of Treaties, 
their Making and Enforcement, makes its appearance at an opportune 
moment, for while this may not be an era of making treaties, it is cer- 
tainly one when their enforcement is a consummation most devoutly 


to be desired. The more that the making and enforcement of treaties 


is studied and made the subject not only of text books, but of courses 
in law schools and universities, the less chance there will be of those far- 
reaching instruments being regarded as ‘“‘scraps of paper’’ by courts or 
by statesmen. Mr. Crandall has treated the subject broadly and has 


not confined himself to treaties to which the United States is a signatory, 
but has gathered between the two covers of his book much useful in- 
formation conveniently arranged and exhaustively indexed relating to 
treaties made, construed and enforced by, and in, other jurisdictions. 

In regard to treaties with the United States, he calls attention, as 
must every one who discusses the subject, to the still unsettled contro- 
versy that has existed for over a century between the Senate and the 
House of Representatives regarding the effect of a treaty between a 
foreign Power and the United States, negotiated by the Executive 
and confirmed by the Senate, but requiring affirmative action to put 
it into effect. In 1902, while the Cuban Sugar Treaty was being dis- 
cussed, a Senator in a speech in the Senate insisted that a treaty contain- 
ing a provision for a specified reduction of the tariff on a specified article 
was self-enforcing and needed no further action by Congress. The 
writer was asked by a member of the House of Representatives where 
the latter could find material to use in reply, and the writer advised him 
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to find the speech which the same Senator had made several years before 
when he was a member of the House and naturally took the other side 
of the question. 

So long as the Constitution equally provides that treaties and acts 
of Congress are the supreme law of the land, the clashing of the two will 
not only be constant, but will correspond very much to the meeting of 
an irresistible force with. an immovable body. Fortunately, up to the 
present time, the two branches of the legislative body of the government 
have met the question on every occasion that it has arisen in a spirit 


of patriotism and accommodation; and while no definite conclusion has 


ever been reached, there have been expressions of accord and agreement, 
notably the statement incorporated in the act appropriating for the 
payment of Alaska to the effect that under some circumstances treaty 
stipulations cannot be put into effect except by legislation to which the 
consent of both houses is necessary. Mr. Crandall’s chapter on treaties 
involving modification of the revenue laws throws much light on this 
phase of treaty making and enforcement. 

The appendices, tables of cases, and compendium of decisions are 
admirably made up and are invaluable not only to the student inter- 
ested in the subject, but also to every lawyer whose case may have its 
origin in a right based on treaty stipulations. 

After the war in Europe is over—and may that be soon—someone 
will have another opportunity to write on the effect of treaties in, and 
their modification by war; and surely no one will be better able to do 
it than Mr. Crandall. 

CHARLES HENRY BUTLER. 


Der Streitfall zwischen Schweden und Norwegen. By Dr. Karl Strupp. 
Leipzig: Duncken and Humblot. 1914. pp. 92 and map. 

This monograph is a reprint from the second volume of Professor 
Schiicking’s great compilation, Das Werk vom Haag. It is a study of 
the maritime frontier controversy between Sweden and Norway and 
of the arbitral award of the Hague Court dated October 23, 1909. A 
peculiar difficulty confronted the author in this, that the governments 
involved declined to permit an examination of the pleadings filed with 
the arbitral court; and he expresses the very pertinent hope that in the 
future some way may be found to obviate such an obstacle to purely 
scientific legal study. With the same painstaking marshalling of au- 
thorities and examination of precedents as characterize the other writ- 
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ings of this distinguished young scholar, he has presented a readable 
exposition of this international litigation. 

The subject is treated under five principal heads: an account of the 
available material and authorities, the history of the controversy, the 
proceedings before the Hague Court, the arbitral judgment, a criticism 
of the judgment. 

The author takes exception to the form of the judgment and we would 
heartily second him. Following the form of the French judicial arret, 
this award contains eleven pages of “whereases”’ (as reproduced in 
Wilson’s “‘The Hague Arbitration Cases’’), preceding a judgment of 
seventeen lines. Only a specialist can easily find his way through such a 
recital, which commingles statements of claims, findings of fact, con- 
clusions of law, and judicial argumentation. The admirable judgment 
of November 11, 1912, in the case between Russia and Turkey, concern- 
ing the arrears of interest on indemnities, with its sharp divisions en 
fait, en droit, en conclusion, is commended as a model. 

Though Dr. Strupp disagrees with the opinion of the court that the 
principles of international law existing at the time of the Peace of Stock- 
holm and the boundary agreement of 1661 were inadequate to solve the 
controversy, he nevertheless approves the result arrived at by the appli- 
cation of present-day law. Nor does he agree that the facts are suffi- 
cient to create a prescriptive title by international law in either claimant. 
The final decision, which runs a line 19° south midway between the 
Grisbadarna shoals, which are awarded to Sweden, and the Skjétte- 
grunde, which are awarded to Norway, has been criticised in some 
quarters as a jugement Solomonique.”” Dr. Strupp, however, calls atten- 
tion to the compromis which requires the court to fix the boundary, 
“having regard to the circumstances of fact and the principles of inter- 
national law.’”’ Though the exploitation of these famous lobster fishing 
grounds by the respective nations and the maintenance of an occasional 
light house or buoy here and there did not of themselves create any sort 
of exclusive rights, still they were pertinent “circumstances of fact”’; 
and the court was free to apply such rules of law for determining mari- 
time boundaries as best harmonized with these “circumstances of fact.” 
In this opinion the reviewer heartily concurs. 

It is true, as Dr. Strupp suggests, that this case is deserving of greater 
attention than it has heretofore received at the hands of students of 
international law. Though the res involved is apparently of small 
value, the law questions are quite intricate and, one might say, elusive. 
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No other decision of the Hague Court, in our opinion, demonstrates 
more convincingly the inherent possibilities of international arbitration 
and the potential power of the great tribunal at The Hague to keep the 


world at peace. 
GeEorGE C. BurTre. 


Anglo-American Isthmian Diplomacy, 1815-1915. [Prize Essays of the 
American Historical Association. 1914.] By Mary Wilhelmine 
Williams, Assistant Professor of History of Goucher College. 
Washington: American Historical Association. 1916. pp. xii+ 
356. $1.00. 

A Committee of the American Historical Association awarded to 
this book the Justin Winsor prize in American history for 1914. This 
assures for it a high degree of accuracy and respectable literary style, 
for committees in the past have more than once withheld the prize for 
want of a worthy candidate. English-American Isthmian relations 
have been summarized in many books, and portions of the subject have 
furnished topics for monographic investigation. 

Miss Williams’s book claims attention for its distinguished patronage 
and because it is a consecutive study of the whole subject. It is based 
on a minute and painstaking study of all available English and American 
manuscript and printed sources, and the writer lists in her bibliography 
a wide range of secondary authorities from whom she has drawn more 
or less assistance. One expects the book to be, and it ought to be, a 
most useful contribution, but it is disappointing. It is a conscientious 
seminar report, with the defects of such an exercise, exhibiting immense 
industry but small sense of proportion. Details piled on details note 
every shade of shifting, transitory ministerial opinion in England, the 
United States, and Central America, as revealed in the diplomatic 
correspondence; and the really important aspects of the subject are lost 
in a desert of unessentials. The same fault is evident in the documenta- 
tion. It hardly seems necessary in a printed book to make six or eight 
references in a single brief paragraph—as is frequently done—to a short 
document which forms the sole source of the paragraph. As a rule, 
over documentation is a good fault, and this criticism would be captious 
but for the fact that it emphasizes the principal defect of the book, its 
exaggeration of detail. 

Henceforth the book must necessarily be on the shelves of all well 
stocked libraries and in the hands of professors of history, but students 
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and readers who desire a clear-cut presentation of the essentials of Anglo- 
American Isthmian relations must continue to use some of the excellent 
manuals listed in Miss Williams’s bibliography. 

EUGENE C. BARKER. 


Per Un Irredentismo In Fatto Di Scienze Giuridiche. By Giulio Diena 
Torino: 1916. Societa Tipografico-Editrice Nazionale. 

This slender pamphlet of some twenty pages by Professor Diena has 
as its theme “ National independence in the legal sciences,’’ more specif- 
ically, of course, independence of Teutonic theories and tendencies. 
Evidently suggested as it is by the reaction which the European War 
has produced in the Allied countries against the tyranny of German 
influences, we look with trepidation for a somewhat partisan develop- 
ment of the theme. Happily these fears are not justified; there is little 
in the article that could not be safely and usefully generalized and 
applied to other subjects far from Latin law or German science. 

If we may accept the author’s statements (and a very limited ac- 
quaintance with the theoretical department of Italian legal literature 
goes to support them), the fashion of the day has led the latest genera- 
tion of the younger writers into a somewhat slavish adoption of the 
ideas and mannerisms of the extreme German Schools. These ideas 
are characterized by the ruthless application of logic to premises founded 
on mere assumption or abstractions, and by the tendency to develop 
the subject along abstract lines and without reference to the facts of 
life. The mannerisms are the mannerisms of the German language so 
far as they can be transferred to the Italian by copious quotation, 
barbarous translation and unmerciful interjection of foreign terms. 

On the second count it may be said that the crimes committed under 
it are due in great part to a cheap parade of learning, to pedantry and 
to mere sloth. The German originals are certainly not to blame, and 
probably those who have been really gripped by the German ideas would 
be found to be the least guilty in this particular. It would seem that 
Italian jurisprudence has been suffering from a bad attack of a disease 
which is not unknown in other countries or other departments of science 
and of art. A new idea gains weight with a certain class of mind from 
its very vagueness, from its being only half understood. The very fact 
that it has to be sought and found in a foreign and unfamiliar language 
may supply this vagueness, which is all that is wanted to convert it 
into a religion. The natural history of most fads in art or pseudo- 
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science begins with the genius with defective power of expression, passes 
on to the enthusiasts with imperfect understanding and from them to 
the crowd of the faddists and the charlatans. 

However, in this particular case, it may well be doubted how far the 
genius appears in it at all. Professor Diena is not at all disposed to 
question the value of German jurisprudence. He does question very 
positively the manner in which it has been applied and the attempt to 
take it as a universal measure, and he supports his thesis by citations 
from German authorities. We might have wished that he had left 
Nietzsche and his virulent criticism of his fellow countrymen out of the 


matter. 

The countries of the Common Law do not seem to be in any partic- 
ular danger from the tendencies that the author deplores. We could 
find there ample illustration of the same kind of over enthusiastic ac- 
ceptance of foreign theories, some of them (in anthropology and in edu- 


cation, for example) native to Professor Diena’s own country. However, 
it is fair to say that coming from that quarter they are at least in no 
great danger of barbarizing our language. Perhaps, the invasion of 
the Italian tongue by German sounds and idioms is the cruelest result 
of the condition that is described and the one that calls most loudly 
for the counter attack which is launched against it in the article re- 
viewed. 
JAMES BARCLAY. 


lOrganisme des états-tampons gardiens de la paix. Essai d’une proposi- 
tion de paix. By M. D. Horowitz. La Haye: Martinus Nijhoff. 
1915. pp. 120. 


This book may be an exegesis of the impossible, but it has certain 
distinctive qualities. The treatment is fresh, thoroughly well organized, 
and it defends a point of view which we have not seen presented hereto- 
fore. In brief, the author proposes the disarmament of the large Powers 
and the armament of the small buffer states with the advice and co- 
operation of the large Powers of Europe. The brochure was written in 
Antwerp, September last. Every page rings with the sincerity of one 
close to the war. Summarizing the conditions which provoked the 
present war, the author concludes that the one great cause was a develop- 
ing international mistrust (méfiance internationale). Since this mistrust 
is the direct cause of war, the remedy must therefore lie in overcoming 
this mistrust. Disarmament, as ordinarily understood, offers no hopeful 


BOOK REVIEWS 681 


solution of the problem; neither do armaments. The thousand and one 
frictions arising between the great states of Europe are principally due 
to their propinquity and to the uncertainties engendered by the unstable 
situations in the smaller states. The remedy, therefore, lies in the or- 
ganization of the buffer states of Europe as follows: In the north, Seandi- 
navia, Sweden, Norway and Denmark; in the south, the Balkans, Bul- 
garia, Serbia, Montenegro and Greece; in the west, The Netherlands, 
Belgium, Switzerland, Lorraine and Portugal; in the east, Rumania 
and Poland. If these groups were organized by common consent, 
financed in the main by the large states themselves, and given police 
powers to defend themselves from invasion, while the large European 
states would be practically disarmed, it stands to reason that there could 
be no such war as is now devastating Europe. The author’s analysis 
of the causes of the war are as excellent as any. His program for avoid- 
ing another such a war is theoretically perfectly sound. That it is prac- 
tically unworkable is more of a criticism of human nature and of the 


political ways of men than of the author. 
ARTHUR DEERIN CALL. 
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